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Umteb States Court of appeals 

District of Columbia 


No. 9126 


Doctors Hospital, Inc., 

Appellant, 


Grace H. Badgley, 

Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

# 

Jurisdiction is based on the general jurisdiction of this 
Court as provided in Sec. 17-101, D. C. Code, 1940. j 

This is an appeal from a judgment of the District Coi}rt 
of the United States for the District of Columbia, on| a 
verdict of a jury in the sum of $1250.00, in favor of the 
plaintiff, Grace H. Badgley, against the defendant, Doctors 
Hospital, Inc., in Civil Action No. 24,425, from which the 
defendant appeals. 

I 

STATEMENT OF THE CASE 

I 

The parties will be referred to herein as they appeared 
in the Court below. The appellant, Doctors Hospital, Ipc., 
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was defendant. The appellee, Grace H. Badgley, was the 
plaintiff. 

The appellant presents only one question for determin¬ 
ation bv this Court: Was the evidence in this case suf- 
ficient to take the case to the jury and to support the 
judgment thereon? 

The defendant moved for a directed verdict on plain¬ 
tiff's case and upon all of the evidence (Appendix, 39, 62, 
80) and filed a motion non obstante veredicto (App. 7), 
which right was preserved by the trial Court (App. 63, 
64, SO). All of said motions were overruled. (App. S, 
63, 64, SO). 

This was a negligence action for injuries sustained by 
reason of plaintiff slipping on the terrazzo floor in the 
lobby, near the entrance of defendant’s hospital, which is 
located at 1S15 I Street, Northwest, in this District. 

There was no claim by plaintiff that either the doorway 
or the floor was improperly constructed. The sole negli¬ 
gence relied upon by the plaintiff was the alleged wet 
condition of the floor of the lobby of the hospital just in¬ 
side the main entrance. Plaintiff and her aunt testified 
that the floor was wet. All of the employes of the hospi¬ 
tal, who were present at the time of the accident, some 
five in number, testified that the floor was dry. 

The plaintiff fell about fifteen minutes after the hospi¬ 
tal was opened to visitors on the afternoon of February 
26, 1944. It had rained at intervals that dav. There 
was evidence that it had been raining just before the ac¬ 
cident and that it was raining at the time of tbe accident. 

Defendant contended at the trial that there was no 
evidence disclosing (1) the presence of water on the floor, 
if any, other than that which any person should expect 
to be at the entrance of a public building on a rainy day, 
(2) the amount of water upon the floor, (3) the size of 



the spots of water upon the floor, nor, (4) that the de¬ 
fendant had either actual or constructive notice of the al¬ 
leged dangerous condition of the floor. 

The evidence disclosed that plaintiff started from Bfel- 
mont Road to the hospital by bus. She was accompanied 
bv her aunt, Mrs. Leonore Wilson Calkins. (App. 9.) 


As those two people neared the entrance of the hospi¬ 
tal, plaintiff’s aunt went ahead and opened the first set 
of storm doors. Plaintiff entered the vestibule and open¬ 
ed the door leading into the lobby of the hospital, per¬ 
mitting her aunt to precede her. As plaintiff took one 
or two steps into the lobby, she slipped and fell. (App. 10.) 

The plaintiff stated that “there was water all around 
the entrance area, and around where the visitors had gqne 
in.” Her counsel then asked and she replied as follow^: 


i 

Q. Did you see any water around the doorway 
when you first slipped. 

A. I glanced there, and I did see it, but I was,in 
such an agony I was more concerned about my arm 
and hip. (App. 24.) 

Plaintiff contradicted herself several times. She first 
admitted that her testimony at the trial and at the tipie 
of her deposition before trial were “opposite,” respecting 
an umbrella she was carrying before she entered the hospi¬ 


tal. (App. 25.) 


She also admitted that although she was asked “tipie 
and time again,” in the deposition, to describe what \tas 
on the floor, where she fell, that she had never said any¬ 
thing about the “slimy” condition of the floor. At the 
trial she said it was “slimy”. (App. 26.) 

On going through the second set of doors into the lobby 
of the hospital, plaintiff stated that she “was looking 
straight ahead”; that she did not look at the floor. Then 
the following occurred: 
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Q. When you fell and after you first noticed that 
water, could you give us a description of the water that 
vou saw on the floor? 

A. Well, it was just like it was water there around 
the door area and around the end of the table. (App. 
26.) 

Plaintiff then admitted that in her deposition she had 
sworn that the water was not “all over the floor" or that 
there were “pools of water.” She stated that the water 
was around the section of the entrance where she fell. Then 
we find the following: 

Q. What size, if you are capable of telling us, were 
the pools of water, let us say, and if there were none 
tell us. 

A. It was like drippings from umbrellas and peo¬ 
ple’s feet—shoes. (App. 27.) 

Then at page 32 of the Appendix, plaintiff testified 
about those “drippings” as follows: 

Q. THESE DRIPPINGS WERE SMALL DRIP¬ 
PINGS, WERE THEY NOT? 

A. THEY WERE SMALL, BUT IT WAS WAT¬ 
ER, NEVERTHELESS. 

Plaintiff admitted that in her deposition she had stated 
that the water which she saw, where she fell, was “from 
other visitors”, “it was water tracked in from umbrellas 
and other visitors.” (App. 27.) 

Again, plaintiff testified that she. noticed “spots or 
drippings of water where she fell,” but she admitted that 
in her deposition she stated that she did not see any water 
thefe. She followed this testimony at the trial with the 
statement that there was no mud on the floor, (App. 28.) 
Yet, she admitted that in her deposition she had said that 
there were “wet, muddy marks” on the floor. (App. 29.) 

In her testimony at the trial, plaintiff testified that sbo 
took one step inside the lobby and then fell. She admitted 
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that in her deposition she said that she took two steps. 

( \pp 29.) Plaintiff stated that she fell “when” she ‘took 
the second” step and as she started to turn to her lft 
to pass a table in the lobby. (App. 29-30.) 

The only other witness to the alleged negligence of the 
defendant, which plaintiff produced, was her aunt, Mfs. 
Lenore Wilson Calkins, who testified that their entry into 
the lobbv of the hospital was in the same manner as stated 
bv plaintiff. (App. 12-14.) Mrs. Calkins testified that there 
was a table in the lobby about seven feet from the dopr. 

( App 13); that she preceded plaintiff and heard plaints 
call out “Leonore, I have fallen”. The witness turned and 
saw plaintiff hung on the floor. She said that the floor was 
wet just like anvthing would be after a lot of people had 
passed over it with wet shoes and the drippings from um¬ 
brellas” (App. 14.); that the water “was just all over the 
front entrance” and that, after plaintiff was placed m a 
wheel chair. Witness looked around and saw someone mop¬ 
ping the floor around the entrance. (App. 15.) (Ao one 
else, not even the plaintiff, saw any mopping.) j 

However, this witness qualified her testimony concern¬ 
ing the water by stating that: “I could not say that it (the 
water) was all over, because it was wet where I looked, and 
that was all around the table.” And again: that it was 
“just one strip of wetness” but that witness “couldnot 
sav it was wet all over, all over the entire floor, but W just 
looked wet.” “It looked like it was wet at the entrance. 

(App. 1?.) 

Mrs. Calkins did not fall and had no difficulty walking 
on the floor. Indeed, before plaintiff fell, there was noth¬ 
in" about the condition of the floor that called witness s 
attention to it. (App. 17.) This very- same witness signed 
an accident report, as a witness, on the very day of the 
accident, wherein it stated that plaintiff “slipped and fell 
t0 the floor due to the rain outside and the wet rubber 
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heels of her shoes. There was no object or obstacle over 

which she could have falien.’’ (App. 72.) 

| 

Mrs. Calkins testified that she saw that report but did 
not read it. (App. 16.) Yet she also testified that she went 
back to the hospital the day after the accident and read the 
report. (App. 23.) The undisputed testimony is that Mrs. 
Calkins signed the statement as “Leonore Wilson ” on the 
day of the accident, (App. 52, 67.), and that she came 
back the next day and after having read the statement, 
signed the additional name “Calkins” (App. 65.) 

The plaintiff called two other witnesses to testify con¬ 
cerning the character of the floor where plaintiff fell. Both 
testified that the floor was terrazzo. Mr. Blackstoek testi¬ 
fied that tne floor was cleaned by a machine once a vear 
and dry mopped each day. (App. 34.) He stated that 
the floor was not slippery. (App. 36.) Mr. John B. Bills 
testified that he just walked in the lobby and looked at the 
floor, made no chemical analysis of it, and was there not 
over three or four minutes (App. 57.) He testified at 
length concerning the character of the floor, but the Court 
struck out all of his testimony “with regard to a floor, 
polished floor, being slippery when wet.”* But the Court 
permitted his testimony to the effect that the proper way 
to clean the floor was with a wet mop, to stand. (Apn 59- 
60.) 

At the close of plaintiff’s case, defendant moved the 
Court to direct a verdict in its favor. That motion was 
denied with the reservation to the defendant of the right to 
move for a directed verdict non obstante veredicto ( \pp 
61, 62, 63, SO.) 

The defendant offered the evidence of Miss Fitzgerald 
(App. 39 to 44.), Miss Waddill (App. 44), Mrs. Mercein 
(App. 45 to 53), Miss Carey (App. 67 to 72) and Dr. 


•Counsel for appellant objected to insertion in the Appendix of nasres 
56, 57, 58 and 59 because that testimony was stricken by the Court. 
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■ReMine (App 72 to 80), each of whom testified that he 

tiff fell and that the floor of the hospital lobbj was dr>, 
not wet That they looked at it and examined it not only 
^ order to make a'proper accident report but m order 
to ascertain whether plaintiff had fallen or fainted. (App. 
71-72, 74-75.) j 

Defendant moved for direction of a verdict in ite favor j 
on all of the evidence and the Court overru e * , 

same right to file a motion non obstante veredicto 

the close of plaintiff’s case. (App. bU.) 

! 

i 

STATEMENT OF POINTS 

The trial court erred in refusing to direct a verdict for 
the defendant on all of the evidence. ^ j 

The trial Court erred in refusing to grant defendant’s| 
min i obstante veredicto in accordance with defen- 
dant’s motion for a directed verdict. 

SUMMARY OF ARGUMENT 

Plaintiff claimed that the lobby floor near the entranc^ 
of defendant’s public building was wet because of water 
brought in on the shoes and umbrellas of preceding visi- 
torsftLt she slipped and fell on said floor and was u| 

jured. 

There was no evidence in the case tending to prove th jt 
the water on that floor, if any, was other than water ordin¬ 
arily tracked in or brought in by the public on a rainy 

day. I 

Owners of public buildings are not insurers against all 
forms of accidents that may happen to visitors therein. 
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It is not the duty of the owner of such a building to 
keep a force of moppers to mop up the water as fast as 
it is carried in by such visitors. 

The condition as described by the plaintiff "was not 
otherwise than is ordinarily found in public buildings on 
such days as described in the testimony. Under plaintiff's 
evidence, if it can be given credence, the presence of water 
on the floor could not have been avoided by the defendant. 
The condition, if it existed, was temporary, not perma¬ 
nent. The failure to follow and to remove every accumu¬ 
lation of “small drippings” so brought into the building 
was not negligence, nor did it constitute a breach of duty 
to the public or any member thereof. 

Proof of wetness of the floor, alone, did not warrant a 
finding that there was a want of inspection or a negligent 
failure to remedy a known situation. 

Neither actual nor constructive notice to the defendant 
was proved. 


ARGUMENT 

Plaintiff claimed that the lobby floor near the entrance 
of defendant’s public building was wet because of water 
brought in on the shoes and umbrellas of preceding visi¬ 
tors ; that she slipped and fell on said floor and was injured. 

There was no evidence in the case tending to prove that 
the water on the floor, if any, was other than water ordin¬ 
arily tracked in or brought in by the public on a rainy day. 

On a rainy day, a person entering a public building during 
business hours is put on notice that some rain has been 
brought in by others, or by the storm and that, ordinarily, 
the floor may be rendered slipper}’ thereby. 

It is just as reasonable to infer from the evidence 
in this case that plaintiff slipped in water carried in on 
the shoes, clothes and umbrella of her aunt, or some other 
person or persons, who immediately preceded her, as it is 
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to infer that other people had brought in the water long 
before the plaintiff entered. 

Certainly, there need be no citation for the statement 
that a building owner is not liable for sudden acts of 
third persons who cause a hazard or peril especially, when 
such owner is not afforded a reasonable opportunity to 
correct such condition. 

However, we cite F . W. Woolworth Co. v. Williams, p9 
App. D. C. 347, 348 (41 F. 2d. 970) where the Court said: 

Conceding that defendant observed the spot on the 
floor immediately following the accident, this is not 
sufficient in itself to establish her case. Plaintiff made 
no attempt to show how or by whom the spot was 
created, or how long it had existed. It may have been 
occasioned bv some other customer, having no con¬ 
nection with the defendant, dropping or spilling some¬ 
thing on the floor. This well might be, considering 
the fact that the evidence shows that the floor had been 
swept onlv a few minutes prior to the accident. Plain¬ 
tiff cannot sustain her case by merely showing that a 
spot was there. The burden reSts upon her to estab¬ 
lish its presence under circumstances which would 
charge defendant with responsibility therefor. This 
she failed to do, but rested her case solely on the exist¬ 
ence of the spot on the floor. 

In Selby v. S. Kami Sons Co., 64 App. D. C. 36, (73 F. £d. 
853), the Court reviewed the previous cases of invitees’ 
falls in public places and held that the defendant there was 
not shown to have had the requisite notice of a defect iii a 
rug in which plaintiff alleged she caught her heel. The 
Court said, p. 37: i 

Under this evidence the rip may have caused the 
fall, or the fall may have caused the rip by the plain¬ 
tiff scraping her shoe along the rug, and there is noth¬ 
ing to indicate that the alleged defect had existed Ibng 
enough to be detected by the most vigilant inspec¬ 
tion. (Italics supplied). 
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In the case at bar, there was no evidence to indicate 
how long the water had been on the floor. 

The above of Mr. Justice Ilitz in the Selby 

case must have particularly appealed to the Court in Sears, 
Roebuck & Co., v. Johnson (C.C.A. 10) 91 F. 2d. 332, 338, 
post, (a case where plaintiff slipped on a wet floor) because 
the Court there cited the F. IF. Woolworth Co., case, supra, 
and said: 

“It is just as reasonable to infer that plaintiff 
slipped because of wet shoes as on account of a damp 
floor.” 

We wish to point out, at this time, (1) that this is not a 
case of a foreign substance on the floor, such as oil, wax, 
banana peel, etc., (2) that the law affecting liability of 
owners of buildings respecting water or snow upon the 
floor, in inclement weather, has been clearly defined and 
has been treated and considered as a sphere of law sep¬ 
arate and distinct from the so-called foreign substance 
cases. 

In Sears, Roebuck & Co., v. Johnson, supra , the plain¬ 
tiff entered defendant’s store while it was raining. The 
floor was wet and one witness testified that he had slipped 
a minute or two before the plaintiff. The Court reversed 
a verdict for the plaintiff, holding that: 

The trial court should have sustained defendant’s 
motion for a directed verdict in its favor, (p. 339). 

The Court, in its opinion, (p. 338), pointed out that: 

Unless plaintiff introduced sufficient evidence to 
make an issue that plaintiff slipped on floor through 
negligence of defendant’s employees, or because of 
condition of which defendant had actual or construc¬ 
tive notice, in time to remove the cause by mopping 
or by other means which was its duty to reasonably do, 
recovery cannot be here affirmed. (Italics supplied). 

The Court then follows Miller v. Gimbel Bros., 262 N.Y. 
107, 186 N. E. 410 and cites F. W. Woolworth Co. v. Wil- 



liams, 59 App. D. C. 347, 41 F 2d. 970, and Bader v. Great 
At. & Pac. Tea Co., 112 N. J. L. 241, 169 At. 687 and Bell 
v. Great At. & Pac. Tea Co., 288 Pa. 160, 135 At. 607/ 

See also: Montgomery Ward & Co. v. Lamherson, (C.C* 

A. 9) 144 F. 2d. 97. _ _ j 

The case most frequently cited upon this subject is_S. jS. 

8 

s 

store about 3:30 p.m. It had been raining for some tiriie. 
Plaintiff and three members of her family walked on tjhe 
wet sidewalk before entering the store. At p. *19, of the 
State report, we find : 

The floor immediately inside of the door was some¬ 
what wet and somewhat slippery, due only to the fact 
that incoming customers had carried in water on their 
feet from the sidewalk, and further from the fact that 
some rain had blown in as the door was opened by in¬ 
coming and outgoing shoppers, many of whom ware 
in the store at the time. Some of the shoppers had 
umbrellas, the drip from which may have added sorhe- 
what to the dampness of the floor. 

This wet spot was irregular in shape and extent ^nd 
in general was shown by the evidence to be about as 
wide as the door, and extending from the door inward 
from three to five feet. It was wet enough to be slip¬ 
pery, and there was moisture enough to soil the coat 
of Mrs. Fader as she fell on that spot. 

In reversing a judgment for plaintiff, the Court said, 

p. 722: | 

There was some testimony in the case given by one 
witness, who was present inside and near the dpor 
when Mrs. Fader fell, that the condition of the flpor 
where Mrs. Fader fell was the same as it was when 
this witness entered the store some 30 minutes before 
Mrs. Fader did. We are taking this as a fact concern¬ 
ing the time the condition had continued. 

There were no defects in the floor itself. No claim 
is made that it was other than level, or that it was 


Kresqe Co. v. FadcT, 116 Ohio St. *18, (loS N. E. 1*4, b 1 
a t,r Tn that case, plaintiff went into defendant’ 
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improperly constructed or surfaced in any manner. 
There was no soap or soapy water on the floor; no 
grease on the floor. There was nothing of any kind 
on the floor except the rainwater which got there in 
the manner stated. 

There w*as no evidence in the case that the Kresge 
Company did anything or omitted to do anything 
which storekeepers of ordinary care and prudence 
generally, under similar circumstances, omit to do or 
do for the protection of their patrons. 

It is a fact known to all that many stores in all 
branches of trade have an inside door or passageway 
into the store, usually in the middle of the front. On 
each side of this passageway is a display window*. The 
passage then extends back ten or tw*elve feet or more 
to the entrance door to the store. This passage usual¬ 
ly has a slight slope from the door to the sidewalk, at 
which line there is no door. This slope is to carry 
away the rain that may blow* into the passageway. 
The passagewrav is in fact practically a part of the 
sidewralk, but at the same time it is within the front 
line of the store and under the control of the store. 
Would anyone contend that, if a person walked into 
such a passagew’ay w’hen it w*as raining, and there 
slipped and fell, he could recover damages because 
there w*as moisture on the floor of the passageway? 
Manifestly not. Everybody know*s that, w’hen people 
are entering any building when it is raining, they will 
carry some moisture on their feet, which w*ill render 
the floor near the door on the inside damp to some 
extent, and everyone know*s that a damp floor is 
likely to be a little more slippery than a dry floor. In 
this instance Mrs. Fader knew T that her own shoes 
were wet when she w T ent in there out of the rainstorm, 
and after walking on the w*et sidewalk. Tw*o of her 
companions w*ho preceded her crossed the same spot as 
she did, and did not fall, and the one of them w T ho testi¬ 
fied in the case said that he did not turn and warn 
her about the w*et spot, as there was nothing about it 
to indicate to him that it presented any danger—a 
very frank and a very natural statement. 
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Owners or lessees of stores, office buildings, banl^s, 
hotels, theaters, or other buildings where the public 
is invited to come on business or pleasure, are not in¬ 
surers against all forms of accidents that may happen 
to any who come. Everybody knows that the hallwhy 
between the outside doors of such buildings and the 
elevators or business counters inside the building dur- 
a continued rainstorm are tracked all over by the w^t 
feet of people coming from the wet sidewalks, aijid 
are thereby rendered more slippery than they other¬ 
wise would be. The same thing is true in the hall¬ 
ways of all post offices. It is not the duty of persons 
in control of such buildings to keep a large force pf 
moppers to mop up the rain as fast as it falls or blo^s 
in, or is carried in by wet feet or clothing or umbrellas, 
for several very good reasons, all so obvious that it is 
whollv unnecessary to mention them in detail. 

* • * p. 724: 

There is no evidence in this case tending to prove, 
much less proving, that the Kresge Company was 
guilty of negligence in any particular as charged by 
Mrs. Fader in her petition. The trial court shoujld 
have granted the motions of counsel for the Kresge 
Company for a directed verdict in its favor. * * * | 

The judgments of both courts will be reversed and 
final judgment entered here in favor of the plaintiff 
in error. 

To the same effect: Pieman r. Hiybee Co., 54 Ohio App. 
55, G N. E. 2d 21, 25 (where plaintiff slipped on snow in¬ 
stead of water). 

In Murray i\ Bedell Co., 256 Ill. App. 247, plaintiff’s 
case showed that in the vestibule of defendant’s store, she 
slipped and fell on mud and water. It had been raining 
prior to and at the time of the accident. A judgment for 
plaintiff was reversed. The court said, p. 249: 

“The condition described by the witnesses is ope 
that is not only not unusual, but is customarily to he 
found on such days as described in the testimony, in 
vestibules of this character and the sidewalks and 

I 
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the premises surrounding entrances to public places. 
(Italics supplied.) (Citing and quoting, Kresge Co. v. 
Fader , 116 Ohio St. 718, supra.) ”■ 

In Parsons v. Green t 233 Iowa 64S, (10 N. E. 2d. 40), it 
appears that during a day of severe storm, snow and wind, 
plaintiff entered defendant’s building in the late after¬ 
noon. As she was walking down the stairs, which were 
slushy and wet and had snow packed on them, she slipped 
and fell. The trial court directed a verdict for the defend¬ 
ant and the judgment was affirmed. The court said, p. 650: 

* * * Under the conditions shown by the evidence, 
■was there on defendant’s part such a breach of duty 
to exercise this ordinary care as would constitute 
negligence? Did defendant exercise the requisite rea¬ 
sonable care to see that the premises were reasonably 
safe? The only evidence as to the conditions of the 
steps is the statement of plaintiff that “there was 
water and slush on the steps”, and that of a witness 
for the plaintiff, Mattie Carter, who testified * they 
looked wet, to me slushy and wet’. But assuming, as 
does the defendant, that the jury could have found 
that because of this wet and slushy condition plain¬ 
tiff slipped and fell, would such condition of the steps 
constitute negligence? The evidence shows, and it is 
a matter of common knowledge, that the Armistice 
Day storm of 1940 was one of most unprecedented 
violence for the season. Wind, cold and snow contrib¬ 
uted to unusually severe conditions. Plaintiff had been 
in the storm, engaged in shopping, since 2:30 in the 
afternoon. There was no evidence that the stairway 
was not well lighted, that it was steep, narrow, or 
otherwise dangerous in its construction; or how long 
this slush had remained on the steps. In a store open 
for customers, under such weather conditions the 
tracking in and accumulation of snow’ and slush can¬ 
not be avoided. Such condition is a temporary and not 
a permanent dangerous structural defect as in most 
of the cases where recovery has been held. We cannot 
say that a failure to follow and remove immediately 
every deposit of snow that it brought into a building 
can reaso'nably be held to be a breach of duty which 
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the inviter owes to an invitee and so> constitutesneg¬ 
ligence. Such is not the holding of the courts where 
this question has arisen. To so require would demand 
an exercise of such extraordinary care as to be un¬ 
reasonable. (Italics supplied). 

The court then cites as sustaining its views: . j 

Bodine v. Goerke Co., 102 N.J.L. 642, 133 At. 295; j 
Halle Bros. Co. v. Ralls, 19 Ohio App. 427; 

Miller v. Ginibel Bros., 262 N.Y. 107,186 N.E. 410, 

Bell v. Great Atl. & Pac. Tea Co., 2S8 Pa. 160, 135 Atl. 

607; i 

Sears, Roebuck & Co. v. Johnson, (C.C.A. 10) 91 F. 2d. 

332; j 

S‘. S. Kresge Co. v. Fader , 116 Ohio St. 718, 158 N.E. 

174, 58 A.L.R. 132. | 

In Grace v. Jordan Marsh Co., (Feb. 5, 1945) 317 Mass. 

632, 59 N.E. 2d. 283, we find: 

The plaintiff, a customer, was injured in an en¬ 
trance to the defendant’s store. * * On Saturdja}, 

December 13, 1941, about 5 p.m., the P^aiuti ap¬ 

proached defendant’s store at the corner of Washing¬ 
ton and Avon Streets, Boston. The “entrance is .re¬ 
cessed in back and cut across, cat-a-corner across that 
sidewalk * * # (and) sets back a little way, and tlmre 
are either three or four revolving doors back m that 
area at least partly covered overhead’’. It was rain¬ 
ing. There had been “some snow the . da y before* 
and on the morning of the day in question it had 
snowed and stopped, and then snowed a little more 
at 3 p.m. it rained, then stopped “for a few^mmutes , 
about 3:45 p.m. it “started in again and rained the 
rest of the dav”. As plaintiff started into th e| en¬ 
trance and “was about to take her hand to push the 
revolving door, “both feet slipped because of the mud 
on the entrance, they went out from under ber at, the 
same time,” and she fell on her shoulders and the back 


of her neck and head. “The place where she fell was 
muddv and wet, there was a coating yellow mud”. 
Afte/her fall, the mud was “all over her hand”, and 
her stockings and the back of her coat throughout its 
entire length were “covered with mud”. 

The verdict for the defendant was rightly directed. 

There was nothing to show negligence in construction 
or in any other respect. There was no statement of 
expected testimony indicating the omission of any 
reasonable precaution or disclosing the presence of 
mud and water in larger quantity or for a greater 
length of time than teas naturally to he expected in 
the circumstances. The case falls within the authority 
of numerous decisions. Moors v. Boston Elevated 
Railway, 305 Mass. 81, 83, (25 N.E. 2d. 171) and cases 
cited; Battista v. F. TV. T Voolworth Co., (317 Mass. 
179, 57 N.E. 2d. 552). To the extent that MacLaren v. 
Boston Elevated Railway, 197 Mass. 490, (80 N.E. 
1088), is in conflict with what is here decided, it is not 
followed. (Italics supplied.) 

To the same effect: 

Moors v. Boston Elevated By., 305 Mass. SI, 25 N.E. 2d. 
171, 172, (slush on steps); 

Tariff v. Kresge Co., 299 Mass. 129, 12 N.E. 2d. /9, 
(puddle of water inside store entrance); 

Boerstein v. R. H. White Co., 259 Mass. 34, 155 N.E. 
GGl, (slip on stairway in store). 

This question was before the Michigan Courts in Op- 
penheim v. Pitcairn, 293 Mich. 4/5, 292 N.1Y. 3/4. In that 
case, a directed verdict for the defendant was affirmed. 
It appears that plaintiff walked in the door of defendant’s 
station, on a rainy and slushy afternoon, took a couple of 
steps, slipped and fell. The floor was terrazzo. The spot 
where plaintiff fell was “wet and slushy”. After her fall, 
plaintiff’s clothes were “wet and slushy”. Plaintiff’s 
mother also slipped at the same place, but did not fall. 
The Court said, p. 478: < 
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* * * Proof of the wet and slushy condition alone' 
does not warrant a finding of want of inspection or 
negligent failure to remedy the known situation, lhere 
must be further evidence that the water and slush 
remained by the door because of defendant s faulty 
supervision over the premises or because of failure 
to mop the floor at intervals which would reasonably 
protect those entering the station. Carpenter v. Her- 
polslieimer’s Co., 278 Mich. 697; Fihpowicz v. S. & 
Kresge Co., 281 Mich. 90; Evans v. S. S. Kresge Co. 
(majority opinion on rehearing) 290 Mich. 698. Rea~ 
sonable care does not require that the floor be free 
from evidences of the weather conditions outside at 
every moment of the business day. The fact that there 
was wet slush on the floor of the room indicates thfe 
likelihood that the condition could not have existed 
for any length of time. The trial court was right m 
concluding that negligence had not been proved, (ital¬ 
ics supplied.) 

In Bodine v. The Goerke Co., 102 N.J.L. 642, (133 At. 
295), the plaintiff entered the vestibule of defendant ,s 
store. The floor was “very slushy, like dirty snow” “ft 
was dirty, because my clothes were dirty afterwards.j 
The slush was “rain mixed with snow. ’ Plaintiff claimed 
negligence because “the defendant allowed snow to remain 
on the store entrance or approach for an unreasonable 
length of time having notice thereof; that it would be slip¬ 
pery and dangerous to persons using the same.” (p. 643). 

The Court of Errors and Appeal held that it was error 
to submit the case to the jury, saying, p. 644: 

We find in the record of this case no disputed facts. 

No inferences from those facts, that could or ought 
to justify a jury in finding, that the defendant was 
guilty of negligence. 

The New York Courts follow the same rule. In Miller v. 
Gimbel Bros., Inc., 262 N.Y. 107, (186 N.E. 410), a judg¬ 
ment for plaintiff was reversed and the complaint dis¬ 
missed. The Court said, p. 108: 
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The plaintiff slipped and fell as she was about to 
enter defendant’s department store through a revolv¬ 
ing door. • • • A short entranceway led from the 
street to the revolving door. The floor of Tennessee 
marble slanted downward. On that day there was a 
heavy rainfall, the floor was wet and there was some 
mud in a corner of the revolving door. 

The cause of plaintiff’s fall is not shown by any 
direct evidence. It does not appear that the plain¬ 
tiff slipped upon the mud at the door or that the 
movement of the door was impeded. We may assume 
that rain water may make the smooth sloping floor 
somewhat more slippery than if the floor were dry. 
None the less it does not appear that the floor even 
when wet was dangerous. The owner of a store must 
take reasonable care that his customers shall not be 
exposed to danger of injury through conditions in the 
store or at the entrance which he invites the public 
to use. He cannot prevent some water and mud being 
brought into an entranceway on a rainy day and he 
is not responsible for injuries caused thereby unless 
it is shown that the construction of the store is in¬ 
herently dangerous or that he failed to use care to 
remedy conditions which had become dangerous, after 
actual or constructive notice of such conditions. That 
has not been shown here. 

The Gimbel case was followed in Antenen v. N.Y. Tel. 

Co., 271 N.Y. 558, 2 N. E. 2d. 693. 

To same effect: 

Rothstein v. Monette (City Ct.), 17 N.Y.S. 2d. 369, 372; 

O’Sullivan v. Moiler, 19 N.Y.S. 2d. 131, 259 App. Div. 
830; 

Dolan v. Hotel Campbell, (App. Div.) 22 N.Y.S. 2d. 915; 

Herschwitz v. Arsenal Bldg. Corp., (N.Y.Sup.) 46 N.Y.S. 

2d. 155. 

In Bell v. Great A. & P. Tea Co., 288 Pa. 160, (135 At. 

607), plaintiff established by the United States Weather 





Bureau records that it had snowed the day before the lac- 
cident and on the day of the accident between L and 6 
o’clock AM. and again from 9:40 A.M. to 11:40 A.M. and 
that there was no rain. It was not snowing at the time of 
the accident. Plaintiff put her foot on the step to go in 
the store, her foot slipped and she fell. After her fall, ^he 
manager of the store put salt and sawdust on the step. 

The Court pointed out, p. 162, that: 

The case, therefore, comes down to this on plain¬ 
tiff’s own showing: That ice had been deposited on 
the step from the feet of persons entering the store, 
without any proof as to how long the ice had been 
there, and with evidence in her behalf that snow had 
fallen during the morning up to a time shortly before 
the accident and that the temperature at all times 
for twelve hours previously had been freezing. (Italics 
supplied). 

The plaintiff obtained a verdict for $3,500, but the 
Supreme Court reversed and entered a verdict for de¬ 
fendant. 

I 

The Court said, p. 162: 

# # • We think it would be a very dangerous rule 
to lay down, that the existence of a slippery conditibn 
on the step of a store, due to the circumstances sho^iro 
in this case, on a snowy day when pavement and steps 
are likely to be slippery, creates liability without apy 
notice to the proprietor of the store, either by lapse 
of time or otherwise, that there is a negligently slip¬ 
pery condition at the entrance to his premises. This 
would mean that in order to be free from liability 
every storekeeper would be required to keep cleaning 
his steps and pavement continuously during snow and 
sleet storms. 

I 

The Bell case is followed in: 

MacDonald v. Gimbel Bros. Inc., 321 Pa. 25, 27, 183 At. 
S04, 805, (oil on the floor); 

Bremmer v. W. W. Smith Co., 126 Pa. Super. 408, 414 
191 At. 395, 398; 
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Potter v. Glosser Bros. Dept. Store, 146 Pa. Super. 129, 
130, 22 At. 2d. 28, 29 (oil on floor). 

The law of the Bell case was adopted by the Court in 
Sears, Roebuck & Co. v. Johnson, supra, p. 339. 

In Knopp et al v. Kemp & Hebert, 193 Wash. 160, 
(74 P. 2d. 924), the trial court directed a verdict for de¬ 
fendant and the Supreme Court affirmed. There, the plain¬ 
tiff, a lady of sixty-nine years of age, stepped upon the 
terrazzo floor of defendant’s store, slipped and fell. Plain¬ 
tiff offered evidence showing that the floor was exceedingly 
slippery when wet and that muddy water had been tracked 
in from the sidewalk. 

The Court relied upon Kresge Co. v. Fader, 116 Ohio St. 
718, supra, and said, p. 165: 

We think there was no substantial evidence sub¬ 
mitted on behalf of the appellant that the respondent 
failed to exercise reasonable care for the protection 
of customers invited to its store. 

See also: Anderson v. Seattle Park Co., 79 Wash. 575, 
140 P. 698. 


CONCLUSION 

There is no evidence in this case tending to prove, much 
less proving, that the defendant, Doctors Hospital, Inc., 
was guilty of negligence in any particular as charged by 
the plaintiff. 

This case should be reversed with directions to the lower 
Court to enter a judgment for the defendant. 

Respectfully submitted, 

Charles W. Arth, 

Albee Building, 

John H. Burnett, 

600 F Street, Northwest, 
Attorneys for Appellant. 
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(Hmteb Stated Court o( Appeals! j 

District of Columbia 
No. 912G 

| 

Doctors Hospital, Inc., 
a Corporation, 

Appellant, 

v ! 
Grace H. Badgley 

Appellee 

JOINT APPENDIX 

Appeal from the District Court of the United States 
for the District of Columbia 

L 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Grace H. Badgley 
Morrisev Road & Carton Avenue 
R. F. D. 2, Box 134 
Neptune, New Jersey, 

Plaintiff 

vs. | 

Doctors Hospital, Incorporated, 

a corporation 

1S15 Eve Street, N. W. 

*■ 

Washington, D. C., 

Defendant 

Civil Action 
No. 24425 

AMENDED complaint for personal injuries 

(Fall on Slippery Floor) 

Filed No. 14, 1944, Charles E. Stewart, Clerk 
1. The plaintiff, Grace H. Badgley, is an adult citizen 
of the United States, a resident of the State of New Jersey, 
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and brings this action in her own right. 

2. The defendant, Doctors Hospital, Incorporated, is 
a corporation doing business in the District of Columbia. 

3. Jurisdiction of this Court is invoked due to the fact 
that the claim of the plaintiff against the defendant ex¬ 
ceeds the sum of Three Thousand ($3,000.00) Dollars. 

4. Plaintiff says that on, to wit, February 26, 1944, the 
defendant, acting through its servants, agents, or employ¬ 
ees, negligently and carelessly permitted a portion of cer¬ 
tain premises owned by the defendant and known as 1815 
Eye Street, Northwest, Washington, D. C., to become in 
a dangerous and unsafe condition, while the plaintiff was 
then lawfully in and upon said premises. 

5. As a result, plaintiff was caused to slip, lose her foot¬ 
ing, and otherwise fall violently, and to strike parts of 
her bod}’ against a portion of the floor, certain furniture, 
and other objects then within said premises, all of which 
resulted in the plaintiff’s sustaining a fracture of her left 
hip, fracture of both bones of both joints of her right wrist, 

resulting in a stiffening of her fingers and limitation 
2 of flexion of the wrist, preventing permanently the 
full normal use thereof, and plaintiff suffered great 
pain of body and mind, nervous disorders, and sustained 
other multiple injuries, all of which have resulted in perma¬ 
nent disability and injuries to her, and required her to re¬ 
main for a long period of time in a hospital, where she was 
compelled to undergo painful treatment, including the set¬ 
ting and resetting of certain bones in her right forearm and 
wrist, in an effort to be cured of the injuries thereto; 
and plaintiff’s nervous system was permanently impaired! 
and she was otherwise disabled, all causing her to be con¬ 
fined to bed and to her home for a long period of time, and 
all necessitating great medical expense and expense of 
nursing care in and about an effort to be cured of said 
injuries, as aforesaid. 

Wherefore, the plaintiff claims of and from the defend- 
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ant the sum of Twenty-five Thousand ($25,000.00) Dollars, 


besides costs. 


Elmer E. Cummins 


Charles H. Quimby 
Attorneys for Plaintiff 
Earle Building 
Washington 4, D. C. 


Copy of the Amended complaint served by mailing saipe 
to John H. Burnett, Esq., 600 F. St., N. W., Sept. 5, 1944. 

Charles H. Quimby Att. for PL 

The Clerk will please enter a demand of the plaintiff for 

trial by jury herein. ! 

Charles H. Quimby Att. for Pi. 


3 BILL OF PARTICULARS 

I 

Filed Feb. 2,1945, Charles E. Stewart, Clerk j 

The acts of negligence complained of in the amended 
complaint filed herein are the acts of negligence stated 
in paragraph four of said amended complaint, and ijhe 
plaintiff says that in addition thereto the defendant did, 
at the time and place alleged in said amended complaint, 
permit one certain hallway, reception room, or other des¬ 
ignated space within the building known as premises 1815 
Eye Street, Northwest, Washington, D. C., adjacent to or 
near one of the principal entrances thereof, or other des¬ 
ignated space, to become and remain wet, slippery, or 
otherwise unsafe for pedestrian use, as the result of per¬ 
mitting water, or other liquid or substance, to remain on 
said floor, all to such an extent as to cause said floor to 
become dangerous and unfit for the use of the plaintiff 
or other persons walking along and upon said floor, pnd 
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the defendant, acting through its servants, agents, or em¬ 
ployees, knew, or by the exercise of reasonable care should 
have known, that such dangerous and unsafe condition 
existed; and, further, the defendant, acting through its 
agents, servants, or employees, did negligently place, or 
cause to remain, at or near one of the entrances to said 
hallway, reception room, or other designated space, as 
aforesaid, a certain table, or other piece of furniture, in 
a position likely to cause damage or injury to the plain¬ 
tiff or to other persons lawfully within said premises. 

Elmer E. Cummins 
Charles H. Quimby 
Attorneys for Plaintiff 
Earle Building 
Washington 4, D. C. 

Copy of the foregoing served, by 
mailing copy to Charles W. Arth, 

Albee Building, Washington, D. C., 

Attorney for Defendant, on the 1st 
day of February, 1945. 

Charles H. Quimby 

• • * • 

ANSWER TO AMENDED COMPLAINT AND 
6 BILL OF PARTICULARS 

Filed Feb. 7, 1945, Charles E. Stewart, Clerk 

First Defense 

The amended complaint and bill of particulars fail to 
state a claim against the defendant upon which relief can 
be granted. 

Second Defense 

1, 2 and 3: Paragraphs 1, 2 and 3 of the amended com¬ 
plaint are admitted. 
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4 and 5: All the allegations of the bill of particulars 
and paragraphs 4 and 5 of the amended complaint afe 
denied. 

Defendant denies all the allegations of negligence con¬ 
tained in the amended complaint and the bill of particulars. 

Third Defense 

Defendant says that at the time and place mentioned 
in the amended complaint and bill of particulars it maih- 
tained said premises in a reasonably safe and proper con¬ 
dition and used reasonable care in the maintenance therebf 
in a reasonably safe and proper condition, and that plain¬ 
tiff’s alleged fall and injuries were not caused or contifi- 
buted to by any negligence whatsoever of defendant. 

7 Fourth Defense 

Defendant says that plaintiff’s alleged fall and 
injuries at the time and place mentioned in the amended 
complaint and bill of particulars were caused soley by hpr 
own carelessness and negligence. 

Fifth Defense 

Defendant says that plaintiff’s alleged fall and injuries 
at the time and place mentioned in the amended complaint 
and bill of particulars were caused by her own carelessness 
and negligence in then and there failing to take the proper 
precautions for her own safety in and about said premises. 

Charles W. Arth 

509 Albee Building, Zone 5 

John H. Burnett 

600 F Street, N. W. Zone 1 

Attorneys for Defendant 

Doctors Hospital, Incorporated. 

Copy of the above answer to amended complaint ai^d 
bill of particulars mailed, prepaid postage, to Messifs. 
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Elmer E. Cummins and Charles II. Quimby, Attorneys for 
Plaintiff, Earle Building, Washington 4, D. C. 

Charles W. Arth 

* * • * 

10 ORDER FOR CONSOLIDATION 

1 Filed May 21,1945, Charles E. Stewart, Clerk 

Upon consideration of the motion of the plaintiff in the 
above-entitled cause, and it appearing to the satisfaction 
of the Court that the defendant in the above-entitled cause 
and the defendant in the case filed in this Court under 
Civil Action No. 24425, Grace H. Badgely v. Doctors Hos : 
pital, Incorporated, is the same, and that the cause of 
action in each instance must be proven by similar testi¬ 
mony, and for other reasons as set forth in said motion 
of the plaintiff herein for consolidation, it is, by the Court, 
this 21st day of May, 1945, 

ORDERED, That the above-entitled cause be, and the 
same hereby is, consolidated for trial with Civil Action 
No. 24425, Grace H. Badglev v. Doctors Hospital, Incorp¬ 
orated. 

F. Dickinson Letts 
JUSTICE 

Signature 

Consented to May 21st, 1945 
Charles W. Arth 
John H. Burnett 
Attorneys for defendant. 

• m • * 


319 VERDICT AND JUDGMENT 

Filed June 22, 1945, Charles E. Stewart, Clerk 
This cause having come on for hearing on the 19th day 
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of June, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit* 


HUGH C. FRAZIER 
LOUIS E. CHAPPELLE 
PETER H. DUNN 
JOSLYN W. MINCKLER 
FRANK OGDEN 
ROLAND H. BIOW 


HENRY E. SIMMONS 
SAMUEL I. CHANEY 
MILTON J. ECKERT 
OTIS H. LAWRENCE 
FLOYD R. KOCH' 
ROBERT G. BERKLEY I 


who, after having been duly sworn to well and trulv try 
the issues between GRACE H. BADGLEY, plaintiff and 
DOCTORS HOSPITAL, INCORPORATED, A CORPOR¬ 
ATION, defendant, and after this cause is heard apd 
given to the jury in charge, they upon their oath say this 
22nd day of June, 1945, that they find the issues afore¬ 
said in favor of the plaintiff and that the money payable 
to her by the defendant by reason of the premises is the 
sum of One Thousand and Two Hundred and ($1,250.06) 
dollars. 

\\ herefore, it is adjudged that said plaintiff recover 
of the said defendant the sum of One Thousand and Two 
Hundred and ($1,250.00) dollars together with costs 


Charles E. Stewart, 
Cleric y 

By R. Page Balew, 
Deputy Clerk 

By direction of 
Justice Jennings Bailey. 


MOTION FOR JUDGMENT, NON OBSTANTE 
321 VEREDICTO 

Now comes the defendant and moves the Court to set 
aside the verdict returned and judgment entered in each 
of the above-entitled cases, and to have judgment entered 
therein for the defendant in accordance with defendant^ 
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motion for a directed verdict, on the following grounds: 

1. There was no proof that defendant was negligent. 

2. There was no proof that the defendant had notice 
of any water upon the floor. 

3. There was no proof that defendant had reasonable 
opportunity to remove said water, if any were there, and 
failed so to do. 

4. A verdict in each case should have been directed for 
the defendant. 

Charles W. Arth 

1 509 Albee Bldg., Zone 5 

John H. Burnett, 

600 F Street, N/VV. Zone 1 
Attorneys for Defendant. 

322 ORDER OVERRULING MOTION FOR JUDGMENT 
NON OBSTANTE VEREDICTO 

Upon consideration of the motion of the defendant 
herein for judgment, non obstante veredicto, and points 
and authorities submitted in support of said motion, &ud 
upon further consideration of the points and authorities 
filed by the plaintiff herein in opposition to said motion, 
it is, by the Court, this 31st day of August, 1945, 

ORDERED, That the said motion be, and the same is, 
hereby overruled. 

Jennings Bailey, 

Justice 

65 MRS. GRACE H. BADGLEY, 

one of the plaintiffs, was called as a witness in her 
own behalf, and, after having been first duly sworn, was 
examined and testified as follows; 

DIRECT EXAMINATION 

q 'Win vou give us your full name, please? A. Grace 
H. Badgley. 



Q. Where do you live? A. Shark River Hills, N^w 
Jersey. 

Q. lou are the wife of this gentleman here (indicat¬ 
ing) ? A. I am. 

Q. How long have the two of you been married? A. 
About 35 years. 

Q. I call your attention to the date of February 26, 
1944, and ask you if anything unusual happened on that 
date ? A. It did. I fell. 

Q. Wliere did you fall? A. I fell in the lobby of tke 
Doctors Hospital. 


Q. What time of day or night was this? A. 
66 Between 2:30 and 3 o’clock. 

Q. Morning, or afternoon? A. Afternoon. 

Q. W r as anyone with you at the time? A. My aunt 
was with me. 

I 

Q. Is she the lady that was here in the courtroom 
this morning? A. Yes. 

Q. WJiat is her name? A. Leonor Wilson Calkins. 


MR. BURNETT: I thought her name was Wilson. 

THE WITNESS: She goes by the name of Wilson 
most of the time. 

BY MR. QUIMBY: j 

i 

Q. Where had you been just before you fell? A. At 
my sister’s home on Belmont Road. 

Q. In Washington? A. Yes. 

Q. Tell us about that—tell us about leaving your sis¬ 
ter's place, what you did and where you went? A. Well, 
we left there to go to the hospital, my aunt and I. W r e gpt 
a bus at the corner and w^ent up to the hospital and gpt 
out at 19th and Eye, and crossed the street and walked 
over to the hospital, and my aunt preceded me and opened 
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the first set of doors. As she did that, I preceded her in 
opening the second set. 

67 Q. Yon opened the second set of doors? A. 
Yes. 

Q. How were you dressed at that time? A. I had a 
furcoat on. 

Q. What else? A. Ordinary things on, hat and shoes. 
Q. Did you have overshoes? A. No, it was not rain¬ 
ing so hard at that time. 

Q. Did you have an umbrella? A. Yes. 

Q. Did you use the umbrella? A. We opened it just 
for a short distance. We did not have to walk far. 

Q. Did you walk with the umbrella? A. Yes. 

Q. Was it raining at the time? A. Slightly. 

Q. Had it been raining prior to that? A. It had been 

raining. 

• * • * 

Q. Have you any recollection how long it had been 
raining prior to that time? A. It had rained off and 
on that morning. 

68 Q. You stated that your aunt opened the first 
doors and went into the vestibule, and you opened 
the second door and she went into the lobby first? A. 
Yes. 

Q. What happened from then on? A. I took one step 
inside. As I started to take the second, my foot slipped 
and down I went, striking the arm onto the table and 
falling to the floor. While lying there, my aunt ran to 

me and said, “Let me help you up”— 

• * * * 

Q. You say that you held open the second door. Did 
you fall before or after that? A. After I entered the 
lobby. 

Q. Looking at this drawing here, let this represent 
the first set of doors, and this is the entrancewav 
69 into the vestibule, and these (indicating) will rep¬ 
resent the outer doors that you say your aunt held 
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open for you, and these (indicating) are the second set 
of doors. With reference to the second set of doors, 
where was it you fell? A. Yv’e entered the left-hand 
door, and I fell on the left-hand side of the table. 

Q. You say you entered the left-hand door. You me^in 
you opened the door to your left, as you face into the 
lobby? A. Yes. 

Q. You said that you took one step? A. One stejp. 
Q. And slipped and fell? A. Yes. 

Q. This table that you spoke of, where was that located? 
A. Across the two doors. 

Q. Tell us more about it. Describe that. A. There 
is a place in front of the two entrance doors. 

Q. Can you tell us about how close were those tw r o 
doors to the table there? A. I do not know. 

• • • • 

Q. How large was that table? A. An immense 

70 table. 

• • • • 

Q. How high would the top of it be from the floor? A. 
I imagine about 36 inches. It might be higher. 

Q. You say that you struck that table. What part lof 
your body struck the table? A. My right wrist. 

Q. Then w’hat happened? A. I could not catch any¬ 
thing, so dow’n I w’ent. 

Q. What was your position w’hen you struck the floor? 
A. I was lying on the left side. This hand (indicating) 
w’as just lying there. 

Q. How’ long did you remain in that position? A. j I 
haven't an idea, but a lady in white came to me— * * * 
She did not do anything. 

Q. How long did you remain on the floor? A. I re¬ 
mained there until a man came, in w’hite. 

71 Q. Did you ever know’ w’ho that lady was? A. 
T found out later her name. 

Q. What was it? A. Miss Cary. 
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Q. Was she connected with the hospital? A. Yes, I 
think she is superintendent. 

Q. You say a man in white came up there at the same 
time. Do you know who he was? A. I have forgotten 

his name. I did learn it afterwards. 

Q. If you heard the name again, would you recognize 

it? A. Yes, I "would. 

Q. Was the name, Dr. ReMine? A. That is correct. 

• * • • 

72 Q. Getting back for a moment to your fall, what 
caused you to fall as you went through that door? 

73 A. There was w^ater on the floor. 

Q. How do you know there was water on the 
floor? A. Lying on the floor, I could feel the wet under 
my left hand. 

Q. You say you could feel the wet. Do you mean by 
that you could *feel the floor? A. Yes, it was kind of 
slimy. 

O. The floor felt slimy? A. Yes. 

^ • • • * 

80 MRS. LEONOR WILSON CALKINS 

was produced as a witness on behalf of the plain¬ 
tiffs, and, after having been first duly sworn, was ex¬ 
amined and testified as follows: 

1 DIRECT EXAMINATION 

* # • • 

Q. Do you know the plaintiff in this case, Mrs. Grace 

H. Badgley? A. I do. 

Q. Is she related to you? A. My niece. 

Q. I call your attention to the date of February 2G, 
1944, and ask you if you were in Washington on that date. 
A. I was. 

Q. Did anything unusual happen that day? A. Yes. 
she and I went to the Doctors Hospital to visit her mother, 
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i 

! 
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and she fell after entering the second door; just a few— j-I 
think she must have taken about a step or two. We en¬ 
tered the left-hand side—the left door on the left side 
of the table that w’as in the lobby. 

81 Q. You say she fell as she took one step? X. 
It could not have been much more than that, be¬ 
cause she— 

• • • • 

Q. Is that your testimony, that you think that she 
took one step? A. That is right. 

Q. Just before that happened, where had you been? 
A. We were visiting one of her sisters. 

Q. Do you know where that sister lives? A. Out near 
Chevy Chase or somewhere like that, and we caught a 
bus and got off at 19th Street and walked half a block 

up 18th to the Doctors Hospital. 

• * • • 

82 Q. Tell us in detail how you went through that 
door. Do you remember who went first? A. I 

opened the first door, and she preceded me and she opened 
the second door, and I preceded her and I walked to the 
left of the table that was in the entrance. 

Q. With reference to that table, where was the table 
taking into consideration the second door? I call yoi^r 
attention now to a little sketch that we have here, and 
show you that this (indicating) will represent the sidewalk 
and this (indicating) will represent two sets of doors go¬ 
ing into that hospital. Having in mind what you juit 
testified to, I believe you stated that you opened the fir^t 
door? A. That is right. 

Q. And that Mrs. Badgley opened the second? A. 
That is right. • f 

Q. And there was a table where—in the lobby? A. 
Yes, near the door. 

Q. Where was that placed? A. Maybe seven feet}; 
maybe not very much more; maybe not that far. 

S3 Q. What kind of a table was it? A. I could 
not say how long it was, but I judge about three 
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foot at the end that we were passing. 

Q. Three feet wide? A. That is right. 

Q. Do you remember how high it was from the floor? 
A. It is just an ordinary table. I could not say. 

Q. What was the condition of the weather that day? 
A. It had been raining, not hard, but it was raining when 
we got off the bus. 

Q. How were you dressed? A. I had a wool coat on. 
Q. How was Mrs. Badgley dressed? A. She had a 
fur coat on. 

Q. Did either one of you have an umbrella? A. Mrs. 
Badgley had an umbrella. 

Q. Did she use that umbrella? Did she have it open as 
vou came across the street? A. She had it open as we 
came across the street until we came to the first door and 
she closed it when we came to the first door. 

Q. Tell us what happened as you approached this table. 
A. I preceded her, and I heard her call out “Leonor, 
I have fallen,” and I turned and she was lying on the 
floor and her head was about where the first corner of 
the table was. I had gone on this end of the table 
S4 (indicating), but she was lying, her head, just 
about right here (indicating), just about like this 
(indicating). 

• * * • 

THE WITNESS: We assisted her to a chair on the 
left-hand side of the entrance. Then shortly after that 
the interne brought a wheel chair, and, of course, when 
I saw her lying there I looked around to see what she 

had fallen on, and I discovered that the floor was wet. 

• * * * 

Q. You say that the floor was wet. Tell us about that. 

I want you to describe that fully. A. It was wet just 
like anything would be after a lot of people had passed 
over it with wet shoes and the drippings from umbrellas. 

Q. Where was that water that you noticed? A. 
R5 Tt was just all over the front entrance. 
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Q. You mean on the floor? A. Around on the 
floor. While we had her in this chair, after we put hfer 
in the chair, not after we put her in the wheel chair, but 
while she was sitting in the wheel chair, I looked around 
and someone was mopping the floor all around the en¬ 
trance. 

Q. What sort of a mop were they using? A. Just a 

mop; just a string mop. # j 

Q. Can you tell us what this person looked like that 

you saw doing this? A. Truthfully I could not say 
whether it was either a lady or man, but I have an im¬ 
pression that it was a lady, because I was so worried 
about her and my sister being so seriously ill that I did 

not pay much attention to it. 

Q. You say that they were mopping around the en¬ 
trance, and that is while she was sitting in the chair? |A. 
That is right, before we put her in the wheel chair. , 

Q. That would be the chair near the door? A. That 

is right, on the left-hand side. 

Q. You said they were mopping around the entrance. 
I would like to have it made clear what you mean by that. 
Can you point out on this chart just what part they were 
mopping around? A. You know, there was a table £n 
they were going around that table, and on this side 
86 of the table (indicating). The table was in front 
of the two doors, and they were mopping there, 

and on the other side of the table. \ 

Q. Would vou say they were mopping between jthe 

table and the doors? A. Oh, yes, they did that. 

Q. That wrnter that you saw on the floor vrhen you 
looked, did vou have any difficulty in seeing it? A. It 
was not poois; just wet. I could see it without feeling it. 

I 

CROSS EXAMINATION 

# • • • 

i 

Q. Mrs. Calkins, I show you a paper that has been 
marked Defendant’s For Identification No. 4, and ask j you 


! 
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if the name here, Mrs. Leonor Wilson Calkins, is in your 
handwriting? A. It is. 

Q. All of those words are in your handwriting? A. 
That is right, but I just put my name there. 

37 Q. You signed your name there when there w r as 
not anything on it at all—is that right? A. May I 
explain ? 

Q . 1 No. You signed this piece of paper when there was 
not anything on it? A. Not the piece of paper 

Q. Please! A. I put my name on a piece of paper. 

Q. A blank piece of paper? A. It was not blank. 

Q. What was on it? A. The young lady asked me 

where I was from— 

Q. No, no. My question is, what was on the paper 
when you put your name on it? A. I absolutely did not 

read it; but there was not anything typed. 

Q. Was there anything written on it before you put 
your name on it? A. I remember seeing some print, 
that wms like a form. 

Q. What was it you saw, if you can recollect? A. It 

was a printed sheet of paper. 

Q. And nothing else on it but printing? A. She asked 

me some questions— 

Q. My question was, there was nothing on this piece 
of paper when you put your name on it but print- 
SS ing? A. I did not read it, if there was. 

Q. Does that mean that you did not see it when 
you put your name on it? A. I saw a piece of paper, 
but I did not read it. 

Q. Was there any writing on the paper when you put 
vour name on it? A. There was a lot of t\ping on it. 
Q. Was there any writing? A. Some printing. 

Q. Was there anything written in pen and ink on that 
paper? A. I did not see any, if there was. 

Q. Did you walk directly across the street and go into 
the Doctors Hospital? A. We walked directly across 



the street and np one-half a block. I believe the hospital 

is in the middle of the block. 

Q. And it was raining at that time! A. Yes, 

89 it was; not very hard. 

Q. Mrs. Badgley had her nmbrella open above 

you! A. That is right. 

Q. Is it not a fact that you had your umbrella open, 
and Mrs. Badgley had hers closed! A. There was only 
oue, and she is the one that had it. 

Q. You had an umbrella! A. I beg your pardon. I 

did not have an umbrella. 

* * • • 

i 

Q. You preceded Mrs. Badgley into the hospital and 

vou did not observe the floor then, did you! A. I Was 
•/ 

looking straight ahead. 

Q. Then you did not observe the floor! A. I did not. 
Q. And Mrs. Badgley was directly behind you 

90 as you turned to the left and started to the feft 
and started to pass the table! A. I presume she 

was. 

Q. Did you fall! A. No. 

Q. Did you slip! A. No. 

Q. Was there anything called to your attention about 
the condition of the floor before Mrs. Badgley fell! A. 
No, there was not. 

Q. You had no difficulty in walking on that floor! A. 

No, I did not. j 

Q. Did you say that there was water all over the 
floor! A. I said that when Mrs. Badgley fell, I naturally 
would look to see what she fell over, and then is when I 

saw the floor was wet. ' 

Q. That is what I was wanting to know about. When 
you saw that the floor was wet, was this wetness water, 
a sheet of water all over the floor! A. It was not; it 
was just wet. The floor was just wet, no pools or Any¬ 
thing like that. 

Q. Wet like you would see a piece of stone sweat, w r e 
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will say? A. No, it would be just like supposing you 
would be up in the street and there was an awning 
91 over some part of the street and people would pass 
back and forth when it was raining. That is the 

way it looked. 

Q. There were not pools of water? A. No. 

Q. There were spots of water, would you say, on the 
floor? A. I did not observe it that close. I just saw that 
the floor was wet all over—just wet; I could not say it 
was all over, because it was wet where I looked, and that 
was all around the table. 

Q. At that time when you looked at the floor, Mrs. 
Badgley had been picked up and was sitting in a chair? 
A. No* I looked when she was l\ing on the floor, naturally 
looked to see what she had fallen over. 

• * • * 

Q. I would like to know if you can tell us just 
92 what you mean when you say the floor was wet— 
in other words, if you can tell us whether the floor, 
if you observed it, had spots of water here (indicating) 
and spots of water here (indicating), or whether it was 
just one strip of wetness? 

• * • • 

Q. Did you get the question? A. Yes, but I could not 
sav it was wet all over, all over the entire floor, but it 
just looked wet. 

Q. It just looked wet? A. That is right. You see, 
I was upset myself and I did not observe it that closely. 
I just saw it was wet and I understood just why she had 

fallen. 

Q. But it did not look to you as though it was wet all 
over? A. It looked like as though it was wet at the en¬ 
trance. 

But not all over? A. Well, they were mopping it 
on both sides of the table. 

Q. I want to know, before they mopped it, how it 
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looked? A. They mopped it just a few minutes after 
this. 

Q. Did you observe it before they mopped it, or afte^? 
A. When she was lying on the floor. 

93 Q. Then they had not mopped it at that timp? 
A. No. 

Q. This place at the door, before they mopped it, was 
it a strip of wetness, or spots of wetness? A. I can hot 
tell you that. 

Q. You do not know the size of any— A. (Inter¬ 
posing) I just know I saw that it was wet, where she 
had fallen. 

Q. You do not know the size and you can not tell ihe 
now the size of any spot or place of water on that floor? 
A. Well, they mopped it all over. 

Q. I mean before they mopped it. A. They mopped 
it in two or three minutes after she had fallen. 

Q. Then you did not see it before they mopped it? JA 
Oh, yes, I did. 

Q. I do not want to be persistent, but if you will tell 
me this—before they mopped the floor immediately in 
front of the door where you had entered, you can now 
tell me the size of the places where the water was on the 
floor, can you? A. It was all over the entrance there.| 

Q. I did not ask you that. I asked you, can you 
me the size of the places where the water was? A. 

don’t know the size of the entrance. It was all ovpr 

94 the entrance. 

Q. Then there was a continuous sheet of water 
on the floor? A. No, not a continuous sheet of water. 
It was just wet. 

Q. How big were the wet places? A. I could not 
tell you that. It was just wet. 

Q. Then you don’t know how big they were? A. It 
looked like as though it was wet all over. 

0. You do not know how big it was? A. I doit’t 
know how manv feet that entrance is. 
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I did not ask yon that, please. A. I would have to 
know that if I told you how big the spots were. 

Q. Well, for your information, Mrs. Calkins, the vesti¬ 
bule—this is drawn a quarter of an inch to a foot. Two 
and three-quarter inches would be—the vestibule is seven 
feet wide. A. I was not looking at the vestibule, but 
looking inside. 

Q. But you said that if I could tell you the width of 
the vestibule— 

THE COURT: Did you say it was two and three- 
quarter inches? 

MR. BURNETT: Yes, sir. 

THE COURT: How many quarters is that? 

MR. BURNETT: Seven quarters—that would 
95 be eleven quarters, or eleven feet wide. 

Q. Then the strip of water that you saw—A. 
(Interposing) I did not see any strip; just the "wetness 

on the floor. 

# • * * 

BY MR. BURNETT: 

Q. You do not know, do you? A. I know there was 
not pools of water. The floor was just wet where people 
had been passing back and forth with wet shoes. 

Q. You do not know how big this area of water was 
that you saw? A. It was in front of the table at the 

entrance, and in the back of the table. 

Q. I did not ask you where it was, or anything else like 

that. You do not know how big it was, do you? A. I do 
‘ not know the dimensions of the library* or whatever you 

call it. 

Q. I did not ask you that. You do not know how big 
the place where the water was, do you? A. No, I did 
not measure it. 

Q. You do not know? A. I know it was wet where 
she fell. 
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Q. You can not tell us the size or anything eke, 
how it looked or where it was? A. Oh, yes, I can 
tell you it was wet where she fell. 

Q. How big a place was it? A. All around the talkie, 
the entrance where the second door is, on the front of the 
table and over this end (indicating)—they were mopping 
it all up. 

Q. This was a sheet of water over— A. (Indicating) 
Not a sheet; just wet. You would not call it a sheet of 
water. That is not the way I define it. 

Q. When you say it was wet, do you mean— 

THE COURT: That does not follow that because 
it was wet, that there was any sheet of water. 

MR. BURNETT: No, I do not maintain that. 

THE COURT: That is apparentlv your contention. 

MR. BURNETT: I want to go into this, and I think 
Your Honor knows why. 

THE COURT: I think that she has described the 
wetness fully, and I don’t care for you to go over t|iat 
again. 

w * * * 

Q. Would you say that there were quite a number of 
small spots of water on the floor? A. No, I did not ob¬ 
serve any spots of water. 

Q. And you examined it? A. No, I did hot 
97 examine it. 

Q. Just glanced at it casually? A. No, I did 
not. I glanced at it very carefully, because I wanted to see 
what she fell over. 

Q. Did you notice any water where Mrs. Badglev’s 
feet were? A. I saw it was wet. 

Q. Down where her feet were? A. That was the first 

place I looked. 

Q. Did you notice any marks on the floor? A. N<j, I 
did not. 
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Q. Did you notice any mud on the floor? A. Xo. 

Q. Did you notice a skid mark on the floor? A. I did 

not. 

Q. Did you notice a puddle of water where her teet 
were? A. I did not. 

Q. Did you notice on the floor, where Mrs. Badgley was, 
small drippings, as though they had come from an um¬ 
brella? A. Xo. 

Q. Mrs. Badgley did not have an umbrella hanging on 

her arm, did she? A. Well, she had an umbrella, but I 

do not think it was hanging on her arm. 

Q. Was that your umbrella, or hers? A. It was her 

umbrella, not mine. 

• • • • 

98 Q. You did not see Mrs. Badgley fall? A. Xo. 
Q. She was behind you? A. That is right. 

Q. This person that you saw mopping up the water, was 
it a white or colored person ? A. I could not tell you. 

Q. Just one, however? A. I was holding her arm and 
I just observed it. I paid very little attention to it. 

Q. There was only one person mopping up water? A. 

I only saw one person. ^ 

99 Q. ’ That was after Mrs. Badgley fell? A. That 

is right. 

• • • • 

REDIRECT EXAMIXATIOX 

Q. I show you what has been marked for identification 
as Defendant’s Xo. 4. That was a piece of paper that 
Mr. Burnett was just talking to you about, where he 

pointed out vour signature on it. A. ^ es. 

r ' * * • • 

Q. Tell the Court the circumstances surrounding the 
signing of it. A. I came down from the elevator, from 
mv sister’s room, and someone asked me to come into a 

little room, some lady. 
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Q. Do you know who that person was? A. I do not 
Q. Will you tell us how she was dressed? A. She 
had a white uniform on. She asked me my name, where I 
was from, Mrs. Badgley’s name and where she was from, 
and if her husband was living, and where she lived, 
100 and I said, “What is the idea of that?” She said, 
“It is just an admittance/’ and she put a piecej of 
paper before me to sign, and it was a printed form wh^re 
she had filled it, and after I left there—I was all excited, 
and I did not read it, but after I left there, the next morn¬ 
ing I went back to the hospital and asked them if they 
would let me see the piece of paper I had signed. The} 
brought this piece of paper out. 


Q. I will ask you if that is the first time you ever 
101 read this piece of paper. A. That is right. The 
first time I read it is when I went back to the hos¬ 
pital the second time. ! 

Q. It had already been signed by you at that tilne. 

A. Yes. ! 

Q. Did anybody read the contents of that paper the 

dav before, before you signed it? A. They did not. 

Q. Can vou tell us when it was you signed this piece 
of paper? A. I signed it after leaving my sister’s room, 
about thirty-five or forty-five minutes after Mrs. Badglev 
had fallen. 


Q. Could you read without glasses before last Wednes¬ 
day? A. I did read that paper when I went to the 

hospital the next day. 

. 

; 

102 Thereupon— 

MRS. GRACE H. BADGLEY 
one of the plaintiffs, resumed the stand for 
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FURTHER DIRECT EXAMINATION 

• • • • 

104 Q. I want to get back to the question of your 
fall in the hospital, that you described this morn¬ 
ing. With reference to the condition of the floor, I believe 
you testified this morning that you fell because the floor 
was wet. A. I did. 

Q. You felt that it was wet and slippery—did you 
testify to that? A. Yes. 

Q. Will you tell us in detail just what you saw on the 
floor with reference to wetness? A. Well, there was 
water all around the entrance area, and around where the 
visitors had gone in. 

Q. Was there any water any place where you felt it? 
A. Yes, I felt water under my left hand. 

Q. Did you see any water around the doorway where 
you first slipped? A. I glanced there, and I did see it, 
but I was in such agony I was more concerned about my 
arm and hip. 


109 CROSS-EXAMINATION 

BY MR. BURNETT: 


Q. I think each of you, that is, you and your aunt, had 
an umbrella when you went in the hospital? A. Well— 
Q. Did you or did you not? A. I know I had 
110 mine, but i was mixed, thinking she had one, be¬ 
cause as she said she did not. 

Q. You recollect that you testified before this stenog¬ 
rapher sitting here, as a notary public, on the 25th of May 

this year, don’t you? A. Yes. 

Q. You then said each of you had an umbrella? A. 
That is what was in my mind. I must have been wrong. 



Q. Who, to the best of your recollection, opened the 
umbrella? A. I suppose I did, if I had it. 

Q. No—-was it you or your aunt who opened the um¬ 
brella? A. I opened it. 

Q. Didn’t you testify— THE WTTNESS (continu¬ 
ing) : Yes, sir, as she said she did not have one. 

BY MR. BURNETT: 

I 

! 

Q. Since you have heard your aunt testify, your recol¬ 
lection is changed? A. I just don’t remember about jit. 
I thought she had one also. 

Q. But you said just the opposite on the 25th of M&y, 
didn’t you? A. Yes, I did. 

Q. Your coat was wet from the rain, having 

111 walked across the street, was it not? A. No; there 
was not enough rain for that. 

Q. Didn’t you testify on the 25th of May, on page 24— 
was this answer to this question given: 

‘‘Q. Mrs. Badgley, having been out in the drizzle, your 
coat was somewhat damp and w T et, was it? “A. It might 
have been a little bit. It could not have been much.” Do 
you now say it was not wet? A. I would not say it did 
not have a little water on it; it might have been a few 
drops. 

* • * • 

i 

Q. When you first noticed anything on the floor Was 
when you felt it with your hand, wasn’t it? A. 

112 Well, lying there I saw w’ater around the entrance, 
and wmter under my hand. 

Q. You first noticed it on your hand, didn’t you? A. 
Well, I noticed it there, too, but I saw it in the other sec¬ 
tion there, because I was lying there on the floor. 

0. Is it vour answer that vou do not know’ w’here vou 

• -j 

noticed it? A. I noticed it under my hand and aroiind 
the table. 
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Q. At the same time? A. I did not look both places 
at the same time. 

Q. There was something slimy on the floor, you say? 
A. It felt wet and slippery. I said slippery and slimy. 

I could say both. 

Q. When you testified on the 25th of May, you did not 
say anything was on the floor that was slimy, did you? 
A. I guess I did not, but you did not ask me. 

Q. I asked you continually to describe what was on the 
floor, time and time again, did I not? Didn t I ask you 
time and time again, on that occasion, to describe what 
was on the floor? Yes or no. A. Yes. 

Q. Did you ever, in any of those answers, say that 
there was anything slimy on the floor? A. That is was 
wet. 

Q. Did you say that it was slimy? A. I don't 

113 believe that I did at that time. 

* * * * 

115 Q. As you entered the hospital, having passed 
the first doors, and on going through to the second 

set of doors, you were not looking where you were going, 
were you? A. I was looking straight ahead. 

Q. You did not look at the floor? A. No. 

Q. When you fell and after you first noticed that water, 
could you give us a description of the water that you saw 
on the floor? A. Well, it was like it was just water there 
around the door area and around the end of the table. 

Q. There was no water around the door, was there? 
A. Between the table and the two front doors, there was, 
between the table in that area there when you walk 

116 in. 

# <* * * 

Q. The place where you fell was between the word 
“Lobby” and the two doors on the inside of the vestibule? 
A. You could not go straight, because the table was there. 
You had to go around the table. 

Q. All I want to know is, the place where you fell 
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was about in the position that I indicated, wasn’t it? jA. 
I slipped and fell at the side of the table, but it would not 
be directly in front. 

* * * • 

■11^ Q* In that area where you fell, was there any 
water between you and the door? A. Between tfie 
door and the table, all around in that section. 

Q. In front of the doors that I have just indicated, 
there was water on the floor? A. Yes, around that sta¬ 
tion. 

Q. On page 9 of your deposition about which I spoke, 
were these questions asked and answers thereto given: 
“A In front of the inside door there, and on the floor my 
hand got wet, from water on the floor. “Q. Was that 
water all over the floor, or pools of water? “A. No, 
around that section.” You testified to that? A. It was 
around that section of the entrance. 

Q. What size, if you are capable of telling us, wej*e 
the pools of water, let us say, and if there were none, tefll 
us. A. It was like drippings from umbrellas and people’s 
feet—shoes. 

Q. When you testified on the 25th of May, you did nd>t 
say that it was like water that had been brought in from 
people’s feet, did you? A. I am quite sure I did.! 
US Q. You are quite sure you did? A. From other 
visitors, I said. It was water tracked in and from 
umbrellas from other visitors. 

Q. You testified that way on the 25th of May? A. il 
am quite sure I did. 

Q. You haven’t any idea as to the size of the pools of 
water, have you? A. No, I did not measure them. 

Q. And you haven’t any idea as to the number of then), 
have you? A. I was suffering too much. 

Q. Then your answer is that you haven’t any idea sls 
to the number? A. No, I could not count them* I woul<jl 
have no way of knowing. 
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Q. Did you notice the spots or drippings of water near 
your feet? A. Yes. 

Q. You noticed your feet, did you? A. I noticed them 
after I was lying there; I kind of glanced down there. 

Q. Were these questions and answers asked and given 
on the 25th of May—page 12: “Q. How big a patch of 
water was there? “A. There was water here and there, 
drips of water and drops of water. “Q. Down by 
119 your feet? “A. I did not notice my feet. I was in 
too much pain and agony. ” Did you give that 
answer? A. You have got it there. 

Q. That is the way you testified, isn’t it? A. Yes, 

that is right. 

Q. You saw some marks on the floor, didn’t you? A. 
No, only water. 

Q. On page 12, I ask you again, didn't you give an an¬ 
swer to this question as follows: ”Q. Did you see there, 
in that patch of water, any marks? “A. Yes.” Did you 
so testify? Yes or no. A. If you have it there, I must 

have said it. 

Q. If you can tell us, did you so testify? You do not 
remember? A. I do not. 

Q. You did not see any mud on the floor, did you? A. 
No. 

Q. You saw some muddy marks on the floor, didn’t you? 
A. I don’t recall. 

Q. Well, do you say now that there was mud on the 
floor, to the best of your recollection? A. I said 
120 I don’t remember any mud on the floor, and I am 
quite sure I told you there was not any mud on the 

floor. 

Q. Did you give this answer, on page 12: “Q. Did 
you see there, in that batch of water, any marks? “A. 
Yes. “Q. What kind of marks? “A. Wet, muddy 

marks.” Did you so testify? 

# • • * 

I 

A. Will you please read that again? 
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Q. “Did you see there, in that batch of water, any 
marks? “A. Yes. “Q. What kind of marks? “A. 
W et, muddy marks.” A. I believe you asked me if it wtas 
muddy marks. I said it was wet. 

121 Q. Was that your testimony? A. If you h^ve 
got it there, I must have said it. I am sure yjou 

asked me if there were muddy marks. I said it was wet.| 

Q. Just tell me, was that your testimony? A. Yesj 
Q. Then didn’t I ask you, “Mud?” and didn’t ypu 
answer, “No, not mud, but just a little marked”? A. ! I 
said it might have been just a little marked from the 
water that was on the floor. 

Q. You don’t exactly know wdiat was on the floor, ^lo 
you? A. Yes, I know there was w^ater there. 

Q. You say you took one step as you walked through 
the second door—it that correct? A. I took one st^p, 
and the next step I fell. 

Q. That is all you took, one step—is that right? A. 
Yes, I am quite sure. 

Q. On this 25th of May, was this question asked ahd 
did you give this answer, on page 17: “Q. About hqw 
far away from the door was the table, if you know? A. 
Well, I took two steps, and when I fell I struck my arm on 
the corner of it.” You so testified, didn’t you? jv.. 

122 T am quite sure 1 said one step and started to take 
the other and I slipped. 

Q. You did not give the testimony which I just read 
to you? A. Yes, I guess I did, if it is there. 

Q. As you walked through the doorway and toward tljie 
table, you made a turn, didn’t you? A. I had to go 
around that table. 

Q. Hadn’t you taken one step and then started to take 
another step and turn? A. That is when I fell, when I 
took the second. 

Q. And as you turned you fell? Is that correct? A. 
Yes. 


i 

i 

i 
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Q. Your foot turned and you went down? Is that 
right? A. I slipped. 

Q. And you had your rubber heel shoes, did you? A. 
Yes, rubber heel shoes. 

Q. What would you say the height of the heel was, ap¬ 
proximately? A. I had semi-oxfords on; about an inch 

and a half, maybe. Maybe not quite so high. 

* • * • 

123 Q. You tried to make a turn, to get by the table, 
before you fell, didn’t you? A. I took one step, 
and the next step I fell. 

Q. I asked you, you had to make a turn to get by the 
table? A. Yes, anyone has to go around like that, to 
get around the table. 

Q. And you were going around it? A. \es. 

Q. Making a turn to your left—is that right?—when 
you fell? A. Yes, 1 was going around the table, started 

around. 

* W * * 

125 Q. Mrs. Badgley, how far ahead of you was Mrs. 

Calkins, your aunt, as you passed through the door? 
A. She could not have been very far back; a few feet 
anyway. 

Q. I did not get your answer. A. A couple of feet, 
anyway. 

Q. At the time that you went in the hospital that day, 
you were not physically disabled, before the accident, in 
anv way? A. Indeed not. 

Q. Is it not a fact that your ankle gave way with you 
and you went down and you did not slip? A. No. 

Q. Your ankle did go down? A. 1 slipped. My ankle 
did not turn, of course. 

Q. Your foot went down on you, didn’t it? A. Yes, I 
slipped. 

Q. Were you not asked this question and did 
126 you not give this answer on this occasion of May 
25th, about which I was asking you: “Q. About 
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how far past the inner doors were you when you fell ! 4 * A. 

I had just taken one step, and with that my foot w£nt 
down.” Did you say that! A. If you have it there, I 

must have said it, but I slipped. 

• • • • 

12S REDIRECT EXAMINATION 

Q. Yesterday you were shown some pictures by 
Mr. Burnett, one of them being identified as Defendant’s 
Exhibit No. 2 for identification, which I will now hand you 
and ask you to look at that picture and to state whether 
or not the furniture represented in that picture is the same 
furniture or placed in the same position that it was the 
day you fell! A. Well, I could not say that that was 
the same table, but I know it was a large table and was 
placed across the front of the two entrance, doors, the 
second doors, but this chair was not here (indicating). 

Q. You are indicating the chair in the left foreground 

of the picture! A. Yes. 

Q. That chair would be where with reference to the 
table as you enter? A. It is at the left side of the 

129 table. 

* * * • 

Q. T ask you the same question with reference to (De¬ 
fendant’s No. 3 for identification concerning the furniture 
appearing in that picture. A. This chair (indicating) 

was not here. # \ 

Q. You are indicating— A. The left side, at the 

table; that was not there at the time, and, of course, jthis 

table seems to be further back, but it is hard to judg^. 

• • • * 

137 Q. Mrs. Badgley, yesterday you were asked by 
Mr. Burnett if it was not a fact that at the time 
of the taking of this deposition you were asked this ques¬ 
tion and gave this answer: “About how far away from 
the door was the table, if you know!” “Well, I took two 
steps, and when I fell I struck my arm on the comer of it. 


i 

I 
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Now, I will ask you if you were not asked this question 
also and if you did not give this reply: “Q. About the 
middle of the doorway, would you say? “I took one step 
to go around the table, and my feet would be closer to the 
door than my head was.” Did you say that? A. Yes, I 
did. 

Q. Were you asked this question, and did you make 
138 this reply: “And you fell just as you tried to go 
around the table? “I no more than took one step, 
and the next thing I knew I slipped and down I went.” 

Did vou make that reply? A. Yes. 

• • * * 

Q. Can you tell us now the time of this accident, that 
is, the time when you fell? Do you remember what time 
it was? A. Well, it was nearer three. 

Q. Morning or afternoon? A. Afternoon. 

Q. Was it before three or after three? A. It was 

before three. 

Q. Can vou fix the time any better than that ? A. De- 

tween 2:30 and 3:00, but I think it was nearer 3:00. 

• • • • 

139 RECROSS EXAMINATION 

Q. You said yesterday, when asked this question, 
“What size, if vou are capable of telling us, were the 
pools” and vou answered, “It was like drippings from 
umbrellas and people’s feet-shoes.” These drippings 
were small drippings, were they not? A. They were 
small, but it was water, nevertheless. 

Q. But small? A. Yes. 

^ • • • * 

1 LAWRENCE A. BLACKSTOCK 

was called as a witness on behalf of the plaintiffs, and, 
after having been first duly sworn, was examined and 

testified as follows: 
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DIRECT EXAMINATION 

i 

i 

i 

• • • • 

i 

140 Q. How are you employed? A. I am Chief of 
Maintenance, Doctors Hospital. 

Q. How long have you been so employed? A. Fpur 
years, or three years and nine months. 

Q. Were you so employed on February 26, 1944? A. 
I was. 

Q. Tell us briefly what your duties consist of. A. 
Well, I have complete charge of the building and the 
equipment of the Doctors Hospital itself, and at that time 
I had complete charge of all house men and elevator opera¬ 
tors throughout the building, and my duties were to see 
that the building, the corridors, the basement and hall¬ 
ways were all clean, and window washing, and, of couijse, 
at that time there was very little maintenance, because the 
hospital was newer, and my duties were chiefly of a clean¬ 
ing nature at that time. 

Q. You said that vour duties were to keep the hallways 
clean. Would that include the lobby? A. The sidewalk 

in front of the hospital, and the entire hospital. 

♦ • • • 

141 Q. That particular area that I was talking about 
there, in the lobby, will you tell us what kind the 

floor is? A. It is a terraza floor. 

Q. Will you describe that a little bit better for us, and 
tell us just what you mean when you say it is terraza? j A. 
In my experience in contracting, it is a concrete slab,| of 
course, for the supporting floor and a soft mixture of cpn- 
crete poured over the floor to smooth it off, and 

142 then marble stone is placed in the soft concrete and 
pressed down. Then the floor is ground with a ma¬ 
chine which consists of water and an abrasive to make 

l 

a smooth floor. 

Q. After that is done, what surface would you kay 
results on a terraza floor complete as you just told us? j A. 
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It is the same as an ordinary marble and concrete floor. 
It is definitely a smooth floor, but it does have pores in its 
crevices. 

Q. Is it a hard floor? A. Oh, yes, very hard. 

Q. It is smooth? A. Yes, smooth. 

Q. That terraza floor that you spoke of, how far does 
that approach this second doorway? By that I mean does 
it come right up to this doorway? A. Yes, the ground 
strip is right underneath it. 

Q. And that is also made of terraza? A. No, sir; that 
is brass one-eighth of an inch thick. 

Q. Beyond that one-eighth of an inch, inside the door¬ 
way is terraza? A. Yes, sir. 

Q. Will you tell us how that particular floor is cleaned ? 
A. Well, the floor is scrubbed every summer with a Hom- 
brite cleaner especially made for terraza floors, and we use 
a large scrubbing machine with a steel wire brush. This 
substance is mixed with water, and the floor is 
143 flooded and scrubbed with this machine, to loosen 
particles of dirt that might be in it. Then the floor 
is rinsed with water and mopped dry. Other than that, 
there is no cleaning of the floor unless we have an accident, 
other than mopping it up with a dry mop and sweeping it 
daily. 

Q. Will you tell us how many times a year you clean 
that floor with this machine and water you spoke of? A. 
We clean it every summer. 

Q. Do I understand you to mean only once a year? A. 
Yes, sir, it is scrubbed once a year. 

Q. Prior to February 26, 1944, when was the last time 
that that floor was cleaned as you just told us? A. Tn 
July or August, 1943. 

Q. You said a moment ago something about that being 
the only cleaning up except for a dry brush or dry mop. 
A. Yes, sir. 

Q. How often is that done? A. Every morning. 

Q. At what time? A. Between 8:00 and 8:30. 


Q. And that is the only cleaning that that floor re¬ 
ceives in that section of the building? Is that correct? 
A. Yes, sir. 

Q. Do you know the visiting hours over there at 

144 the hospital? A. Yes, sir. 

Q. What were they on February 26, 1944, in the 
afternoon? A. From 2:30 to 4:00. 

Q. Will you tell us what color is that particular terraza 
section? A. It is a combination; it is a dark gray apd 
some white in it. 

Q. Any green in it? A. Not to my knowledge, no, 
sir. 

Q. Would you say it is as dark as this strip appearing 
under my foot? A. No, sir. There is a dark stripe 
around the terraza, but not as dark as that. 

Q. Where is that dark stripe ? A. Located about four 
feet from the information desk, and runs the entire length 
of the corridor. 

Q. With reference to the front doors, and I mean the 
inner swinging doors, will you tell us where that d^rk 
stripe would be? A. No, sir, I really could not. I do 
not know to my knowledge. I do not think it runs acrpss 
the front door. I think it runs lengthwise. 

Q. How wide is {Hat dark strip? A. Approxi¬ 
mately twelve inches. 

Q. I show you what has been marked Def^n- 

145 dant’s Exhibit No. 3, and ask you to look at that 
picture and tell us if you recognize that as beingi a 

picture of a portion of the Doctors Hospital? A. Yes, 
sir. 

Q. Would that be a picture of the lobby we have been 
speaking about this morning, just inside the inner dooits? 
A. Yes, sir. 

Q. I will ask you to notice that there is a darker por¬ 
tion right in front of the doorwav than much further. A. 
Yes, sir. 
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Q. Would that darker portion represent the dark strip 
that you told us about this morning? A. Yes, sir. 

Q. So that dark strip does run right in front of the 
door, the side? A. Yes; these (indicating) are the 
stripes that I am referring to, on the side. 

• • • • 

146 CROSS EXAMINATION 

• • • * 

Q. The black strip that you recognize in Plaintiff’s 
Exhibit No. 5, the photograph—can you tell us whether 
or not the dark strip and the lighter portion are the same 
material or not? A. Yes, they are. The coloring is added 
—that is all—at the time. 

Q. You say that the floor -was smooth. I will ask you, 
was the floor slippery’? A. No. 

• • • • 

Q. The floor is now in the same condition that it was 
when Mrs. Badgley was injured, or is it different? 

147 A. It is in the same condition. 

Q. When you stated that the floor was mopped 
in the morning, is that the only time it is mopped during 

the day at all? A. Yes, sir, it is. 

Q. What do you say if there is some emergency aris¬ 
ing, such as the dropping of a vase, or water on the floor? 
A. If there is an emergency arises, I am called to do my 
job, or paged throughout the hospital, and I have means 
to designate some particular man to mop the floors if 
anvthing has been dropped on the floor. 

q Do you have any recollection of ever having such a 

call on February 26, 1944? A. No. 

q Would the persons supposed to do the mopping 
do the mopping without your knowledge? A. No, be¬ 
cause they have no way of getting in touch with them. The 
men change so fast—I keep the time of all the men, and 



am the only one that really knows their names, and they 
are directly under my supervision. 

Q. You testified, did you, that the floor was first washed 
before February, 1944, in the preceding summer! A. 
Yes. 

Q. Then it was not washed between the preceding 
148 summer and the summer of 1945! A. Other than 
the dust or the accumulation of it. We have ja 
Christmas tree there at Christmas. The Christmas tree 
was taken down on the 2nd day of January, and of course 
then we cleaned up the lobby with just ordinary water. 

Q. Was that floor ever waxed! A. Oh, no. It has 
never been waxed. 

Q. Or any slippery substance put on it! A. There jis 

nothing put on it whatsoever. 

• • • • 


REDIRECT EXAMINATION 


BY MR. QUIMBY: 

Q. This cleaning up at Christmas time, that did riot 
involve any mopping with a wet mop, did it! A. No. The 
Christinas tree is in a metal container, and the metal con¬ 
tainer has water in it, and, of course, in moving the 
Christmas tree the water is spilled some, and we have eight 
or ten men to take the Christmas tree out, and we clean 
up the water that has fallen on the floor. 

Q. It was not a general cleaning! A. Oh, no. There 

is no general cleaning at Christmas time. 

• • • • 


149 Q. Can you tell us of your own knowledge wheth¬ 
er you know as a positive fact that there was no cleaning 
done of anv nature whatsoever during the afternoon of 
February 26, 1944, in that lobby! A. Not to my knowl¬ 
edge, no, sir. ! 

Q. As far as you know, there was not! A. As far 

as I know there was not. 
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THE COURT: The employees might clean it without 
his knowledge. 

MR. BURNETT: I have no objection to that ques¬ 
tion. 

BY MR. QUIMBY: 

Q. Will you give your answer to that? A. The em¬ 
ployees do not do any cleaning unless it is authorized by 

me. 

Q. Is there ever a time when they do any cleaning with¬ 
out your authorization? A. No, sir. 

Q* Do you know a lady connected with the hospital by 

the name of Miss Carey? A. I do. 

150 Q. Was she employed there on February 26,1944? 

A. Yes, sir. 

Q. Would she under any circumstances have authority 
to authorize anybody to clean up any condition that might 
be on the floor there? A. Only through me. 

Q. Do you go out for your lunch periods? A. No, 

sir; we eat in the hospital. 

Q. Have you been absent during the year 1944 from 
vour work? A. Only on a vacation in the summertime. 

q. Do you recall specifically that you were there on 
February *26, 1944? A. Yes, sir, my time books shows 

that I was. 

Q. Do you remember that of your own knowledge? A. 
Yes, sir. 

• • • • 

151 THE COURT (to Mr. Quimby): That will be 
all of the testimony that you have? 

152 MR. QUIMBY 7 : I have one other expert witness 
with respect to terrazzo floors that I expect to have 

here at any minute. 

• • • * 

THE COURT: You can put on your proof without 



prejudice to your right to make a motion at the conclusion 
of the plaintiff’s.case. 

MB. ABTH: Yes. We have a motion, of course. 

THE COURT: With the right to make that mo- 
153 tion with the same effect as if you had not intro¬ 
duced any evidence. 

165 GLORIA J. FITZGERALD 

was called as a witness on behalf of the defendant, 
and, after having been first duly sworn, was examined atid 
testified as follow's: 

DIRECT EXAMINATION 
<* • • • 

166 Q. What is your present occupation? A. Sec¬ 
retary at the Census Bureau, Maryland. 

Q. You worked for the Doctors Hospital in 1944, did 

you? A. I did. j 

Q. Do you recollect the 26th of February, when Mrs. 

Badgley fell up there? A. I do. 

• • • • 

Q. I ask you if you can point out on there (Photograph 
received in evidence as “Defendant’s Exhibit No. 2. ) the 
approximate area where you were at the time or about 
the time you learned of the accident. A. I was coming 

down the hall here (indicating). 

• • • * 

A. From the internes’ lounge. 

• • • • 

Q. Were you on the left of the lobby, or right 

167 of the lobby! A. Right in the center, right 
straight on through in there. 

Q. Up above, where it says “Lobby”? A. Yes. 

Q. Facing in wdiat direction? A. Coming toward the 
main lobby there, coming toward the front door. 

Q. Did you see Mrs. Badgley? A. Yes, she wasj in 
the chair to* the left as you come in the front door, j . 
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168 Q. Did you see Mrs. Badgley fall? A. No, I 
did not. 

Q. Did you examine the area or notice the area of the 

floor around there? A. Yes, I did. 

Q. How close did you go to Mrs. Badgley? A. I was 

right over next to her. 

Q. What was the condition of the floor, wet 01 di\ 

A. Dry. 

q. Did vou see anything on the floor whatsoe'v er, and, 
if yon did, tell us what it was. A. There was nothing 
at all on the floor. 

Q. No w T ater, or foreign substance of any land? A. 

No. , 

Q. Can you say whether or not there w’ere any marks 

or blemishes or anything on the floor? A. No, there were 

not. . 

169 Q. Did you see anyone mopping the floor. A. 

No one did. 

Q. How long w’ere you there? A. I was there from 

2:15 in the afternoon until 6 that night. 

Q. At any time during that period, did anyone mop 

the floor? 

MR. QTJIMBY: May I ask that her answer be strick¬ 
en, on the ground that it is not responsive to the question? 
He asks her if she saw anybody mopping the floor. She 

said no one did. 

THE COURT: Very well. 

BY MR. BURNETT: 

Q. Did you see anybody mop the floor? A. No, I did 

Q Were you present in the lobby there all the time, 
or did you leave from time to time from 2:15 until 6? A. 
I w r as there all the time until 6. 
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Q. Did you see anyone mop during that period of time ? 
A. No, I did not. 



CROSS EXAMINATION 

BY MR. QUIMBY: ! 

• • • • 

170 Q. Were you working for the hospital? A. 
Yes, I was. 

Q. Where was your office? A. Across from the in¬ 
formation desk. 

Q. With reference to this (indicating)— A. It was 
right here (indicating). 

Q. On this picture, Defendant’s No. 2, you see the jin- 
formation desk? Is that the information desk, where fhe 
word “Information” appears over the window? A. 'Yles. 

Q. With reference to that, where was your office? A. 
Right here (indicating), on the opposite side. 

• • • • 

Q. Step down here and show us. You have seen this 
before. You saw this plan before? A. Yes, I did. 

Q. During the recess? A. Yes. 

Q. Where was the information office? A. T^he 

171 information office is here (indicating), and the in¬ 
surance department is here (indicating). 

Q. Is that an office, or is it a desk in the lobby? A. It 
is exactly like the information desk. It is closed up as an 
office, except that there is an opening exactly like the in¬ 
formation desk. 

Q. You see this room (indicating), marked “Waiting 
Room”? A. Yes. 

Q. Is that a waiting room, or an office? A. It is not 
a waiting room. 

Q. Is this the part (indicating) where you say ydur 
office was? A. Yes. 
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Q. Any windows on this side (indicating)? A. One 

large window here (indicating). 

Q. How high is that from the floor? A. About that 

high (indicating). 

Q. Where was your desk with reference to that win¬ 
dow? A. My back w’as to the window. The desk was 
right here (indicating). 

Q. So your back was to the door? Is that correct? A. 
That is right. 

Q. When I say your back wras to the door, I mean that 

your back was to the main entrance. A. That is right. 

• • • • 

172 Q. Do your duties normally require you to re¬ 
main in that office, or did they require it at that 

time, all the time? A. Yes. 

Q. Except for the lunch hour? A. That is right. 

Q. Do you know what time this accident happened? A. 
2:15, about. 

Q. You were walking dowrn that hallway between the 

two elevators? A. That is right. 

Q. Were you alone, or with someone? A. I wras with 

Jean Waddell. 

• • • • 

Q. You did not see her fall? A. No, I did not. 

Q. You do not know where she fell, do you, of your 
own knowledge? A. Yes, I heard she fell— 

Q. Not what you heard. A. I did not see her fall. 

Q. You do not know where she fell? A. No. 
173. Q. You told us that you examined that floor. 
A. That is right. 

Q. When did you examine the floor? A. At the time 
I saw her sitting in the chair, I vras wondering how she 

f <ell. 

Q. What made you believe that by examining the floor 
it would help you to find out how she fell? A. I could 
not imagine any other way for anyone to fall unless if 
there wrre any foreign matter there. 



Q. As if what? A. I do not see any other way that 
she could have fallen. 

Q. For that reason you examined the floor? A. Yes, 
and there was not anything there. 

• • • • 

174 Q. It was 2:15 in the afternoon when you cajme 
down, and the accident had happened then ? ! A. 
Yes, it had. 

7 I 

Q. How do you fix the time, please? A. Well, I am 
not positive that it was that time, but I just judge thai it 

was. 


Q. Do you know what the visiting hours were on tliat 
day? A. 2:30 to 4. 

Q. Did this happen before or after visiting hours? 
A. Before. 

Q. You are positive of that? A. Yes, sir. j 

Q. Now, do you know the condition of the weather ion 
that day? A. It was raining. 

Q. Did you state on direct examination that you <fx- 
amined the floor and there was no water there at ajil? 
A. There was no water there at all. 

Q. Did you examine Mrs. Badgley’s shoes? A. }fo, 
I did not. 

Q. Did you examine her coat? A. No. 

• • • • 


175 REDIRECT EXAMINATION 

• • • • 

Q. About the time that it was, you signed a statement 
as to what you saw and observed there at that time, ijo 
you recollect that? A. Yes, I remember signing that. 

Q. Would you look at that and see if that refreshes 
your recollection about the time you saw these dif¬ 
ferent things? A. I guess that (indicating) is 
right. 


176 
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Q. What time was it, now, would you say? A. I 
would say it was 2:45, because my signature is on there. 

RECROSS EXAMINATION 

Q. You say it was after 2:45. Then it was after visit¬ 
ing hours that she came in there, and not before? A. 
Yes, sir. 

• • • • 

177 MR. BURNETT: If the Court please, it has 

been stipulated by and between counsel that the 
statement which I hold in my hand may be read to the 
jury- 

“Washington, D. C., 
j “March 6, 1944. 

“Gloria Fitzgerald, 1811 Kilbourne Place, N. W., W ash¬ 
ington, D. C. 

“I am now secretary to the Assistant Director at Doc¬ 
tors Hospital. About 2:45 p. m. February 26, 1944, 
17S I walked down the hall leading to the lobby of the 
hospital and saw a woman sitting in a chair in the 
lobby and was informed that the woman had fallen in the 
lobby. I examined the floor around the door and in the 
lobby. There was no water or other foreign substance on 
the floor, nor was there any evidence of skid marks, such 
as would be made by anyone slipping on the floor. 

“(Signed Gloria J. Fitzgerald. 

“Jean Wadill, 4610 Oakwood Street, S. E., Washing¬ 
ton, D. C. 

“I am employed in the accounting department at the 
Doctors Hospital and was with Miss Fitzgerald at the time 
referred to in the foregoing statement. I, too, examined the 
flo^r and Miss Fitzgerald’s statement is correct, as there 
was no water or other foreign substance present where 
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the woman had fallen and there was no defect in the floor. 
The woman’s coat was quite wet.” 

Miss Waddill is out of the jurisdiction and not able to 
appear. 

• • • • 

MRS. ELEANOR B. MERCEIN 


DIRECT EXAMINATION 

I 

• • • • 

179 Q. Your occupation? A. At this time? 

Q. Yes. A. Nurse-Secretary. 

Q. For whom? A. Dr. Alan Frank Bigelow. 

Q. You are not connected with Doctors Hospital i in 
any capacity? A. No. 

Q. Were you so connected in February, 1944? A. With 
the hospital? 

Q. Yes. A. Yes. 

Q. Particularly on February' 26, 1944? A. Yes. 

Q. Did your duty require you to be about the lotjbv 

there at the hospital? A. I was on dutv at the informa- 

* 

tion desk. 

Q. I show you Defendant’s Exhibit No. 2, and ask vou 
where the information desk is, as shown in that photo¬ 
graph. A. Right here (indicating). 

Q. At the place where the word “Information” 

180 is? A. Yes. 

• • • • 

MR. BURNETT (to Mr. Quimby): Do you adrjiit 
these, Nos. 1 and 3? 

7 i 

I 

MR. QUIMBY: Yes, with the exception of the loca¬ 
tion of the furniture and the chair. 

MR. BURNETT: That is right. 




\ 
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(Photographs marked “Defendant’s Exhibits Nos. 
1 and 3” received in evidence.) 

MB. QUIMBY: May I have it stated to the jury, in 
those pictures, that we do not admit that the furniture was 
jn the same place on the day of this accident? 

MB. BUBNETT: We do not so contend. 

MB. QUIMBY: And that the chair shown on the left- 
hand of the table was not there at all? 

MB. BUBNETT: It was not at the left hand of the 
table. It was in the lobby. 


208 MB. BUBNETT: 

Q. I think you testified that you were on duty on 

February 26, 1944. A. Yes. 

Q. At the information desk or booth? A. Informa¬ 
tion desk. 

Q. Do you recollect the visiting hours in the afternoon, 
what time they were? A. Two-thirty to four. 

Q. Did you see Mrs. Badgley, the plaintiff in this case, 
on that afternoon? Mrs. Badgley is the lady who sits 

back here (indicating). A. Yes. 

Q. About how soon before or after visiting hours was 
it? A. The visiting hours began at two-thirty. It was 
about 2:45. 

209 Q. What did you see with respect to Mrs. Badg¬ 
ley? A. I saw her after she had fallen. 

Q. Where was she? A. On the floor. 

Q. Near any object that was then in the lobby? A. She 

was near the table. 

Q. I show you Defendant’s No. 2. Would you point 
out the table? A. This table (indicating). 

• • • • 

210 Q. Now, what did you see with respect to Mrs. 
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Badgley? A. I did not sec her fall. I was sta¬ 
tioned at the information desk. 

• • • • 

l 

211 Q. Tell us what occurred; not what anyone said 
nor what you said to anyone, but what you saw 

happen and what you did and what anyone else did that 
you saw. A. I was on duty at the information desk be¬ 
hind this high counter. Doctor ReMine was standing in 
front of me, talking to me, so I could not see around him, 
I am sure, but we heard a noise, perhaps an exclamation— 
I don’t know—but something attracted our attention, and 
he went forward and I came out of my desk, and the lajd\ 
was on the floor. 

Q. Where was she on the floor with respect to the peo¬ 
ple and to the door? A. At the end of the table. 

Q. At the left-hand end as you go in, or right-hand? 

A. Left. 

QWhat occurred then? A. She was picked up and put 

into a chair at the left of the door as you enter, and was 

later put into a wheel chair and removed to the emergency 
* 

room. 

Q. Did you notice whether there was anyone with Mrs. 
Badgley or not? A. Yes, there was another lady. 

Q. Did they have anything in their hands? A. Th^re 

were two umbrellas. 

Q. Did you or did you not examine the floor there 

212 at the time? A. Yes. 

Q. Was the floor wet or dry? A. The floor was 

dry. 

Q. Was anyone there mopping the floor? A. No. 

Q. How long were you on duty that afternoon, pie 
26th? A. That is a little difficult to say, as I was train¬ 
ing new girls at the time, but I was certainly there uptil 
3:30 when the shifts are very apt to change. 

Q. What time did you go to lunch? A. My luncheon 

hour was 12:30. 

Q. Were you present or not at the information booth 


i 
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from 12:30 until 3:00 or so? A. From the time I came 
back from my lunch, I was there every minute. 

Q. TJp until 3:00 or so? A. Yes. 

Q. At any time did you see anyone mopping the floor? 

A. No. 

Q. At any time during that period, was there any water 
on the floor? A. No. 

Q. Did you notice Mrs. Badgley’s heels on her shoes? 
A. Yes. 

213 Q. What kind of heel did she have, if you can 
tell us? A. A high heel, with a rubber tip. 

Q. On a later occasion, do you recollect this aunt com¬ 
ing back w’ith a shoe? A. Not to me. 

Q. Doctor ReMine? A. No. 

Q. Or to Miss Carey? A. The shoes were shown to 

Doctor ReMine and Miss Carey. 

* * * • 

214 Q. Was that the same shoe that you saw Mrs. 

Badglev have on or not? A. ^es, the same day. 

* * * * 

215 Q. What did you hear the lady say? A. That 

the rubber heel was wet. 

• * * * 

Q. Did you hear her say anything concerning the case 
of Mrs. Badglev’s fall. A. The wet rubber heel had caus¬ 
ed the fall. 

Q. That was her statement? A. \es. 

Q. I show you what has been marked for identification 
as Defendants No. 4, Mrs. Mercein, and point to the 
words 4 ‘Eleanor B. Mercein.” Whose signature is that? 

A. Mine. 

Q. At the time you put that on there, were the words 
immediately above it present there on that piece of 

216 paper? A. Yes. 

Q. Was there any other writing on the paper 
there at the time you put your name to it, aside from the 
words immediately above your signature? In other words, 
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Mrs. Leonore Wilson ? A. My name was crowded in 
above there. This (indicating) was on there when I signed 
it. 

Q. By “this,” you mean “Mrs. Lenore Calkins” ^as 
on there at the time? A. Yes, the signature was th^re. 

I did not know what it was. 

• • • • 

i 

CROSS EXAMINATION 


Q. I believe you stated that you were back in the office 
part? A. Yes. 

Q. And that Doctor ReMine was standing in front! of 
you. A. Yes. 

Q. At that time you were unable to see the door or see 
Mrs. Badglev? That is true, is it not? A. Well, I could 
have seen the door had I looked, but I was talking 
217 to Dr. ReMine. 

i 

Q. Then you did not'look, did you? A. NoJ 
Q. And the first thing you knew about it is when you 
heard the exclamation, or a sound? A. Yes. 

Q. When you heard that sound, what was the first thing 
you did? A. The doctor turned and ran. 

Q. What did you do? A. I left my office and joined 
the doctor at the end of the table. 

Q. What did you do? A. We saw the lady lyingj on 
the floor, and I may have helped to pick her up. I am jnot 
sure. 

• • • • 

21S Q. I think you told us on direct examination that 
vou went over there and she was on the floor bv the 

* * I 

end of the table—did you say that? A. Yes. 

Q. Do you mean this table shown on the left-hand side 
of Defendant’s Exhibit No. 2? A. This table (in- 
219 dicating). j 

Q. Will you tell us in a little more detail just where 
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she was with reference to that table when you saw’ her on 
the floor! A. She was lying about in the place where 
this chair is now’ standing (indicating). 

Q. You say she wras lying there. Do you mean that 
her head was there and her feet over this way (indicat¬ 
ing)? A. I am not sure which way her head and feet 

were. 

Q. It may have been that her head w’as near the end 
of this table (indicating), and her feet near the door? 
A. I think she was further over this way (indicating). 
Q. How much further? A. I would say about where 

the chair is. 

Q. How far w’ould you say her feet were from the in¬ 
ner door at the time you saw her? A. I have no con¬ 
ception of distance, in feet. 


222 Q. Now, how’ long was it after you saw Mrs. 

Badgley on the floor before you went back to your 
duties in the information booth? A. As soon as Miss 
Carey and Doctor ReMine took over. 

Q. How long w’ould say that w r as? A. A matter of 
minutes. Doctor ReMine was there. Miss Carev was 
called from the office. 

• • • • 

Q. In three to five minutes you w’ent back in your of¬ 
fice? A. I w’ent back in my office. 

Q. Did you remain in your office until 3:30 ? A. Prob¬ 
ably did; I don’t remember. 

Q. Did anyone come up to your w’indow while you were 
in vour office betw’een the time you went in and 3:30? 
A. It was visiting hours; very likely. 

Q. Were there many people in there? A. At the time 

of the accident? 

Q. Before and after. 

223 A. There were no people in the lobby at the time 
of the accident, as I remember it. 
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Q. Were there people in there afterwards? A. Vjsry 
likely; I do not remember. 

Q. I think you told us that this accident happened at 

2:45. A. That is my recollection. _ ! 

Q. How did you fix that time? A. Because visiting 
hours had started at 2:30 and it was a very bad day and 

people had not started to come in. 

Q. How long did visiting hours last on that day? A. 

Until 4:00 o’clock. 

Q. One hour and a half? A. Two-thirtv to four. 

Q. I believe you stated that there was no one else in 
that whole lobby except Mrs. Badgley and the lady with 
her at the time she fell. A. As far as I can recollect. 

Doctor ReMine was there, of course. 

Q. Just the three of you in the lobby at the time she 

fell? A. Yes. . , j , 

Q. And right after she fell, did you see anybody :else 

in the lobby? A. No. 

• * • * 

224 Q. I think you told us that both of these lhdies 
had umbrellas? A. There were two umbrellas. 

Q. Are you sure of that? A. Yes. 

Q. Were the umbrellas open or closed? A. Closed. 
Q. What kind of umbrellas were they? Do you re¬ 
member the color? A. No. 

Q. Were they wet or dry? A. They were wet. | 

Q. What was the condition of the weather outdoors? 

A. It was raining very hard. i 

Q. You say that you examined the floor. A. ^ I did. 

Q. Why did you examine the floor? A. Naturally, 
if anyone falls, we look to see if there is an obstacle on the 

floor. , _ a * It 

Q. Did you see any obstacle on the floor? A. pone 

at all. la i \ 

Q. Did you see anything else on the floor? A. 

225 Nothing. 

Q. Was the floor wet? A. No. 




Q. Was the floor wet where she had fallen? A. Not 
that I could see . 

Q. Was her coat wet? A. I do not know. 

Q. Did you look at her shoes at the time? A. Her 
aunt brought the shoes. 

Q. 1 I am talking about while she was on the floor. A. 
Yes, she had on high-heel shoes. 

Q. Were they wet? A. Yes. 

Q. AVhat part of them was wet? A. The shoe was 
wet as she had walked through the rain. 

Q. What part was wet? A. The heel; the sole was 

wet. 

Q. Of both shoes? A. That I do not know. 

Q. You only looked at one? A. No, I just simply- 
looked and saw that the shoes were wet. I did not exam¬ 
ine them particularly until they were shown to me after¬ 
wards. 

• • • • 

22b 

Q. I show you what has been marked Defendant’s 
Exhibit No. 4 for identification, the one you testified to on 
direct examination bears your signature. Do you know 
whose handwriting the main part of the form is made out 
in? A. I think I know. I am not positive. 

Q. Was that written in your presence? A. No. 

Q. When you signed that, what was on it? A. This 
(indicating) was on it, and this signature. 

Q. When you say “this,” you are indicating everything 

above your signature? A. Yes. 

Q. Again, when you say “this was on it, you are in¬ 
dicating the name Mrs. Leonore Wilson Calkins? A. Yes, 
but I did not think that this name was here (indicating). 

MR. BURNETT: Which name? 

A. This (indicating). 

MR. QUIMBY: Indicating the name Calkins—is 
227 that correct? 



THE WITNESS: Yes. 

BY MR. QUIMBY: j 

Q. Does that appear to you to be in the same colpr 
of ink as the name Leonore Wilson? A. No. 

Q. Do you know when that name Calkins was put ob 

there? A. No. 

Q. Was it on there when you signed it? A. No. 

Q. Was there anything below her signature when ypu 
signed it? A. Not that I remember. 

Q. In other words, the part below the name Catherine 
Carey had not been tilled in? A. It may have been. I 
do not know. 

Q. Did you read this paper when you signed it? A. 
Certainly. 

Q. • • • Will you tell us whether you saw Mrs. 

Wilson put her signature on there? A. I did not. 

• • • • 

22S Q. You told us a moment ago, in your examina¬ 
tion, that Mrs. Badgley, when she was on the floor 
—that you saw water on her shoes. A. Not water. Her 
shoes were damp. 

Q. I believe you stated that you saw no water on the 
floor. A. I did not. 

Q. What did you do to determine whether there wp 
water on the floor? A. Looked at it. 

Q. Did you do anything else? A. No. 

Q. Did you get down and feel it in any way? A. I did 

not. 

Q. What kind of a floor it it? A. Terrazzo floor. 

• • • • 

i 

I 

229 LAWRENCE A. BLACKSTOCK 

was recalled, this time as a witness for the defend¬ 
ant, 

• • • • 

Q. Mr. Blackstock, you have made certain measure¬ 
ments concerning the sidewalk and the vestibule of the 



hospital, have you not? A. Yes. 

• • • • 

230 Q. The premises were in the same condition then 
as in February, 1944? A. Yes. 

Q.» What did you do? A. I am a former contractor, 
was before I came to the hospital. I took a level—it is my 
property that I had not used for some time, and I propped 
the level, which is exactly three feet long, so that the ball 
is a readjusting level according to specific gravity. Then 
I measured from the high side of the level at the end of 
the level, which measured an inch and a half. Therefore, 
the pitch of the sidewalk would be one half inch to the 
foot. I also spent three years in an engineering school, 
so it was not just quess work, and I took this reading in 
three different places from the curb line up to the building 
line itself. 

Q. Did you measure the pitch of the vestibule? A. 
Yes, sir. 

Q. What was that? Did you do that the same way? A. 
Yes, sir. 

Q. What was that? A. It is a four-inch drop in seven 
feet, because I took a leveling straight edge to measure 
that, because of this pitch. The straight edge was 
231 seven foot long from the inside door to the outside 
door, and that measured four inches at the high 
side of the straight edge, and the straight edge was per¬ 
fectly level. 

Q. Then the side of the vestibule towards the street 
was lower or higher? A. It was four inches lower than 
inside the hospital. 

Q. This half circle or arc there, you said that that is 

a canopy? A. Yes, sir. 

• • • • 

Q. As you look at the picture there, were those lines 
in the canopy right flush against the walls of the build¬ 
ing, or do they stand out? A. They stand out exactly 
six feet from the doors. 



232 Q. From the doors—do you mean from the walls 
of the building, or from the inner doors or the outer 

doors of the vestibule? A. The outer doors of the vesti¬ 
bule. 

CROSS EXAMINATION 

• • • • 

i 

Q. So it would be correct that the canopy ^x- 

233 tends out over the sidewalk four feet three inches 

from the surface of the building? A. Yes. 

• 

(Photograph marked Plaintiff’s Exhibit No. 7 for 
identification.) 

Q. Will you state to His Honor and the jury what tliat 
is? A. That is the entrance to the Doctors Hospital, tjhe 
front entrance. 

Q. Will you turn it so that it may be seen and with 
your finger or with this pencil indicate that canopy that 
we were talking about as shown on the picture? A. Here 
(indicating); the part in there. 

Q. How high is that from the surface of the ground? 
A. Eight feet from the under side edge to the concrete; 
from this point down (indicating) to the concrete, exactly 
eight feet. 

Q. Do you know how wide the sidewalk is, in your 
measurements that you took, from the surface of the build¬ 
ing out to the curb? A. Twenty-four feet. 

234 Q. As a matter of fact, there is not anything that 
would prevent natural rainfall from falling on that 

sidewalk, is there? A. No, there is not. 

• • • • 

237 JOHN B. BILLS j 

was produced as a witness on behalf of the plaintiffs 

• • • • 

Q. What is your occupation? A. Architectural en¬ 
gineer. 

Q.How long have you been an architectural engineer? 
A. About twenty-three years. 
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Q. What school or university did you. attend? A 

Catholic University, Washington. 

Q. What studies did you major in? A. Architectural 

Engineering. 

Q. During those twenty-three years, tell us your ex¬ 
perience. A. First I was with the Treasury De- 

238 partment, Supervising Architect. Then I went to 
the U. S. Engineers’ Office. Then I was with the 

U. S. Title and Marble Company, and then with the Ag¬ 
ricultural Department, Chief of Engineers. 

Q. What is your present employment? A. Principal 

Engineer, U. S. Engineers’ Office. 

Q. Do you have a professional rating? A. Yes, sir. 
Q. What is that? A. P-6. 

Q. At these various places that you worked, what type 
of work did you do? A. Designing, estimating, specifi¬ 
cations ; at the present time, contract settlements. 

Q. How long did you work with the title company that 
you referred to? A. Three years. 

Q. What type of work did you do? A. Estimating, 
supervision of installation of tile and marble and terrazzo. 

Q. With respect to terrazzo, can you tell us how much 
terrazzo work you have supervised? A. Approximately 
ten million feet. 

Q. With respect to terrazzo, have you ever written any 
publications or assisted in preparing material on it? 

239 A. I have written the standard specifications for 
the War Department for terrazzo, and other speci¬ 
fications for materials, which required considerable re¬ 
search. 

• • • • 

241 Q. Mr. Bills, at my request, did you make an 
examination of the floor in the lobby of the Doctors 
Hospital, this city, recently? A. Yes, sir. 

Q. Will you tell ns when you made such an examina¬ 
tion? A. Last Tuesday afternoon. 

0. I call your attention to the floor plan on this board, 



and identify this (indicating) as being the sidewalk going 
into the hospital as shown in this picture, with the center 
door and the vestibule here (indicating), two.sets of swing¬ 


ing doors, and what is designated as the lobby here (indi¬ 
cating). Will you tell us whether or not that is the par¬ 
ticular section that you examined? A. Yes, sir. 

THE COURT: The lobby is the point in question! 


MR. QUIMBY: Yes, sir. 

Q. The lobby right inside of these doors, did \*ou 

242 examine that? A. Yes, sir. 

Q. As a result of your examination, will you tjell 

us what kind of a floor that is? 


THE COURT: Could you tell from inspecting 
what the material in that floor was? 


it 


THE WITNESS: Yes, sir. 

THE COURT: Can you tell by inspection what the 
material in this floor is? 

THE WITNESS: Yes, sir. j 

THE COURT: Without going into the chemical con¬ 
tents of it? • 

THE WITNESS: Yes, sir. 1 


THE COURT: If the jury believes that, it is adiiiis- 
sible. 

i 

MR. BURNETT: May I ask some questions first? 

THE COURT: Yes. 

j 

BY MR. BURNETT: 

Q. Your inspection there was, I assume, looking at it, 
was it? A. I just walked in the lobby and looked at it. 

Q. You made no chemical analysis? A. No. I was 
not there over three or four minutes. 

Q. From looking at it, could you tell whether it had 
anv abrasive in it? A. Yes, sir. 
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243 Q. From looking at it, could you tell whether it 
had any carborundum in it? A. Yes, sir. I could 

not give the exact percentage. 

Q. Could you tell whether or not it had any alumina 

in it? A. Yes, sir. 

Q. Could you tell how much? A. If I got down to 
count the chips, I could tell within twenty percent. 

Q. Did you do that? A. No, sir. I did not see any 
abrasives of any kind. 

Q. The more abrasive that is put in it, the less slip¬ 
pery it is? A. That is right. 

Q. Could you tell from your examination the amounts 
of abrasive in that particular floor? A. I did not see any. 

Q. Could you tell whether it was present or not? A. I 
could. 

Q. You arrived at what conclusion about the abrasive? 
A. My conclusion was that there was no abrasive on the 
surface. 

Q. How would carborundum affect your eye, as to de¬ 
tecting it? A. It has a dirty color, a very rough 

244 texture. It does not take a polish. 

Q. You could tell that by looking at it, whether 
that was in there or not? A. I can. 

Q. Do you know what alumina is? A. Yes. 

Q. Could you tell if there was any in there by looking? 
A. Yes, sir. 

Q. Could you tell what percentage of alumina was in 

there? A. That would depend— 

Q. No; from your examination. A. I could not look 
at the floor and say whether twenty or fifty percent, but 
I can come within a reasonable percent. 

Q. You would be guessing as to the amount in that 

particular floor? A. As to the exact percent, yes. 

• • • • 

BY MR. QTJIMBY: 

Q. Will you tell us, from the result of your examina- 
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tion, what type of floor that is! A. The field is com¬ 
posed of a mixture of yellow and green chips, with a 
cement slightly colored. 

245 Q. What type of chips! A. Marble. 

Q. Cement slightly colored? A. It looked as 

though it was slightly colored. 

Q. What would cause that cement to be colored? A. 

They use a chemical coloring. 

Q. Is that chemical coloring an abrasive? A. No, sir. 
Q. From your examination of this floor, would you say 
there was any abrasive in it whatsoever? A. I could not 

detect any abrasive. 

• • • • 

Q. Did you see any abrasive whatsoever on the surface 
of the floor? A. No, sir. 

Q. From your experience in the construction and super¬ 
vision of these particular types of floors, would you say 
that had there been any abrasive on the surface, you would 
have been able to see it? • • • A. I feel that I could 
detect abrasive on the surface of the floor. I have 

246 seen a great deal of it. 

Q. Having in mind this particular type of flooir, is 

there any difference in the traction or would there be any 
difference in the traction on the surface of that fioqr if 

it were wet or dry? 

• • • • 

0 Would there be a difference? A. Oh, yes. 

^ • • • • 

247 BY THE COURT: Is there anything in the 
■v- chemical constitution of it, when "wet, that is differ¬ 
ent from any other polished floor? A. I would not say 

that. 

THE COURT: I will strike out his whole testimony. 

BY MR. QUIMBY: j 

Q. With reference to cleaning such floors, what i^ the 
approved or accepted method? A. A wet mop. | 
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Q. How often is that done? A. That would vary with 

the upkeep of the building; from every day to every week. 

• • • • 

248 THE COURT: I stated before that I was strik¬ 
ing all of his testimony. I am striking out that por¬ 
tion as to the slipperiness of a polished surface, because 
that is something that anybody can testify to. 

• • • • 

250 THE COURT: I am striking out his testi¬ 

mony with regard to a floor, polished floor, being 
slippery when wet. I think the jury is just as able to 
judge of that as an expert witness, and they should dis¬ 
regard his testimonv as to that fact. 

• ' • • • 

THE COURT: Is that your case? 

MR. QUIMBY: Yes, with the exception of introduc¬ 
ing these exhibits and pictures and all. 

THE COURT: Very well. They will be admitted. 

MR. QUIMBY: The two exhibits on the board, of 
course, I have offered, the medical bills that we identified 
yesterday and the day before, these two doctors’ bills 
which were initialed by the pretrial judge, this statement 
of the number of patients in the hospital as of February 
26, 1944, and the United States Department of Commerce 
weather report for the month of February which has been 
admitted by the pretrial judge. 

THE COURT: It has never been read to the jury. 

! Mr. QUIMBY: Xo, sir, it has not. I was going to 
comment on that in argument. I will be glad to read it to 

them now. 

• • • • 

251 (To the jury) I have a paper identified as the 
United States Department of Commerce Weather 
Bureau monthly meterological summary, and on the re- 
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verse side of that we find, under the heading Hourly 
precipitation for February, 1944,’ ’ and down the left- halid 
side are the days of the month— 

MB. BUKNETT: We do not insist that he point tliat 
out. If you care to, you can just read what you want to 
the jury; but I do not want to appear to be telling him 
what to do. 

MR. QUIMBY: Following down the fine to the 26th, 
which is the 26th of February, and running right straight 
across that line, all the way across here, we find the 
amount of rainfall as officially recorded by hours, and tjie 
hours are indicated right straight across, all the w^v 
across the page, and you will find, if you will look at that 
report, that, starting as of midnight of February 25th, 
and continuing all through each hour of February 26th 
to 11:00 o’clock p. m. that night there is an indication that 
there was rain each and every hour. It is also indicated 
on here that sometimes— 

MB. BURNETT: I object to that. He should tjell 
the jury what the record says. 

THE COURT: State what it says. j 

252 MR. QUIMBY: Do you want me to read each 

hour? 

MR. BURNETT: Each one you want to depend 
upon. 

MR. QUIMBY: Starting at the hour of midnight j on 
Februarv 25th, it indicates a trace of rain for that hour, 
a trace also on down until 3:00 o’clock in the morning. 
Then vou have one-hundreth of an inch at three o’clock, 
the same at four o’clock, a trace at five, six and seven 
o’clock, and two one-hundredths of an inch, at eight o’clbck 
Then a trace at nine o’clock, three one-hundredths of Ian 
inch at ten o’clock, two one-hundredths of an inch, at 
eleven o’clock, twelve o’clock and one o’clock p. m., five 
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one-hundredths at two p. m., and one one hundredth at 
three o’clock. 

MR. BURNETT: If the Court please, might we at 
this time call the attention of the jury to the fact that 
under the caption “Wind,” the history of the w'ind was 

that it was from an easterly direction. 

• • • • 

MOTION FOR DIRECTED VERDICT 

MR. BURNETT: If the Court please, at this time 
we move the Court to direct a verdict for the defendant, 
because it is clear that there has been no claim here 
253 that there is any defect in the construction of the 
building, and we submit that there is no proof that 
there was an unsafe condition that existed, and if there 
w’as an unsafe condition, there was no evidence that it wns 
known to the defendant. 

THE COURT: The question is whether it would be 
known in the exercise of ordinary care, with people coming 
out of the rain. I think that that is the gist of the case. 

MR. BURNETT: I may be permitted to state all of 
my grounds, notwithstanding? 

THE COURT: I do not want you to waste time in 
argument. 

MR. BURNETT: No, but if anything untow’ard would 
happen to this case, I might be said by the Court of 
Appeals to have been very lax. 

THE COURT: You are making a motion for a direc¬ 
ted verdict, and if I direct it, I am right in your view, 
but if I am wrong, the Court of Appeals will correct it 
either way. 

MR. BURNETT: Well, I wnuld like to state my 
reasons. 

THE COURT: Your argument is not of any im- 
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portanee so far as the Court of Appeals is concerned. 

MR. BURNETT: But I want to state my grounds. 
THE COURT: Very well. 

MR. BURNETT: That the character of the danger 
was not such that the knowledge should have come to ^he 
defendant, and that no evidence of a sufficient passage!of 
time in order for the defendant to have had knojvl- 

254 edge of a menace, if any, existed, and the defendant 
had no knowledge of this menace or danger, either 

actual or constructive. 

We realize that there are any number of cases of slip¬ 
pery floors. Most of those cases are where there has b^en 
an accumulation of trash, slush, snow, and soforth, and 
also where the floors have been regularly polished and 
have been waxed, together with the fact that there w^re 
so-called foreign substances on the floors. 

In the Court of Appeals, in Williams against Wcjol- 
worth, -where the lady slipped on a foreign substance j on 
the floor, the Court lays down the rule that there is no 
liability unless there was some notice. 

THE COURT: The rule is simply this, whether 
there was actual notice or whether there is reasonable 
ground to believe that in the exercise of care it woiild 
have been discovered. 

MR. BURNETT: Well, we have limited our law 
solely to the situation where there was rain, water, sli^sh, 
tracked into a building, because the cases seem to dis¬ 
tinguish between that situation and one where the floor 
had been polished and waxed and so forth. They are jdi- 

rectly in point on that proposition. 

• • • • 

255 THE COURT: I shall let this case go to the 
jury. You will not be injured by its going to the 

jury. You can reserve the right to move for a directed 
verdict non obstante veredicto. I cannot see that you will 
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be injured by its going to the jury. I overrule the motion, 

reserving to you that privilege. 

• • • • 

MR. ARTH: At this time I should very much like 
to ask that the jury be permitted to visit the premises 
and see this floor. 

• • • • 

THE COURT: Well, I will see about that as we go 
along. I do not think the question is the construction of 
the premises. The question in this case is whether 
256 or not there was an accumulation of water or mud 
which was either known to the defendant or could 
be known by the exercise of care. I do not think there is 
anything in it on the construction of the floor itself, and 
I shall charge the jury that. 

MR. BURNETT: We wanted the jury to see the 
means which were taken by the constructors of the build¬ 
ing to avoid any such possibility of water being on the 
floor, including the outlay there of the doors, the room and 
the vestibule. 

THE COURT: I do not see any need of the jury 
going there. You have that diagram. You have shown the 
entrancewav to drain off any water that would accumulate 
there. Of course, that does not apply to the inside. That 
was a flat, level surface in the lobby. I will charge the 
jury that there is no evidence that it was more dangerous 
man any other smooth floor. 

MR. BURNETT: Before Your Honor calls the jury 
uack, there is one witness that I would like to talk to for 
a iew seconds. We have just located her, and I have not 
been able to talk to her. 

THE COURT: Before I charge the jury, I want to be 
sure as to this. As I recall it, the evidence shows that 
this place was open to visitors from half past two to four, 
and the lady came in, according to her testimony, at ap- 



proximately 2:45. In other words, it had been open to 

visitors for about fifteen minutes. 

- 

MB. BTjBNETT: That is right. 


257 GWYNE A. BOYLE 

was produced as a witness on behalf of the defend¬ 
ant, and, after having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 

i 

• • • • 

Q. You are employed at Doctors Hospital? A. Yes, 
I am. 

Q. Were you so employed in February, 1944? A. 
Yes, sir. 

Q. Where is your room, or where do you stay? A. j I 
am in the nursing office. 


258 Q. Were you there after the 26th of February? 

A. Yes, I was. 

Q. I will show you a paper that has been marked de¬ 
fendant’s Exhibit No. 4 for identification, and ask you to 
look at it and see whether you recognize that or not. |A. 
Yes, I do. 

Q. Did you have any conversation with anyone who 
wrote the name “Calkins” at the bottom, in pen and ink? 
A. Not any direct conversation. 

Q. Any words with her? A. No, I just witnessed it. 
She came in and added that name, and I just heard her 
say that in her confusion of the day of the accident she 
had omitted this new name, and she apologized for having 
made that omission. 

Q. And then wrote the name “Calkins”? A. That is 
right, added that name, and I just witnessed her signature. 
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Q. The initials “G. A. B.” were written by whom? A. 
By me. 

Q. Do you recollect the date that that was? A. Well, 

the first of the following week would be the date. 

• • * * 

259 CROSS EXAMINATION 

• * * # 

Q. You are referring to this name “Calkins” 
there in darker ink? A. That is right. 

Q. Who wrote that name there? A. She did. 

Q. Who is “She”? A. All I know about it, she was 
one of the witnesses whose name is there. I presume it 
is Mrs. —in other words, she changed her name and she 
apologized for having made that omission. 

Q. Did you see the lady that day? A. Yes. 

Q. Where was it written? A. In the assistant ad¬ 
ministrator’s office, right across the hall from me. 

Q. Anyone else present? A. Miss O’Neil, whose sig¬ 
nature is here. 

Q. Where is Miss O’Neil’s signature on there? A. 
Here (indicating). 

Q. The initials you are speaking of ? A. Yes. 

Q. Where are your initials on there? A. Here 

260 (indicating), “G. A. B.” 

Q. You do not know the identity of the lady that 
put that (indicating) on there? A. She was there, the 
sister— 

Q. How do you know that? A. Or an aunt. She 
was a relative. 

Q. How do you know that? A. Because she said she 
was. 

• • • • 

261 Q. What did the lady first say to you? A. She 
just said to both Miss O’Neil and me that she wanted 

262 to add this name. 
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Q. Did she say why? A. That there was some 
confusion in her signing it on the Saturday previous, aind 

she had forgotten this name. 

• • • • 

263 MISS CATHERINE DOROTHY CAREY I 

was produced as a witness on behalf of the de- 

fendant, • • • • 

I 

DIRECT EXAMINATION j 

• • • • 

Q. Your occupation? A. Director of Nurses, Doctors 
Hospital. 

Q. You were so engaged in February of 1944? A. 
Yes, sir. 

Q. Miss Carey, I will show you what has been marked 
as Defendant’s Exhibit No. 4 for identification, and dsk 
you if you recognize, above the printed words “Nurse in 
charge,” the handwriting that is there. A. That is jny 
signature. 

Q. The handwriting to the left, “Mrs. Leonore Wil¬ 
son,” did you see anyone write that? A. Yes. I savj* a 
person who claimed to be the aunt of the patient wifite 
that. 

Q. Did you at that time see any name “Calkins”;on 
there? A. No, sir. 

Q. At the time this lady signed the name there, 

264 was all of the handwriting immediately above the 
signature in there, or was the page blank? A. the 

writing was there. 

Q. And do you recognize that handwriting and whbse 

it is? A. Yes, sir. j 

Q. Whose is it? A. Doctor ReMine’s, an intern at jthe 

hospital. 

• • • • 

Q. On this day of February 26, 1944, I think you §aw 
Mrs. Badgley there at the hospital? A. Yes, sir. 


i 
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Q. About what time was it? A. About 2:45 in the 
afternoon. 

Q. Where were you when you saw Mrs. Badgley? A. 
I had been notified that someone had fallen in the lobby. 
I was in my office at the time of the accident. 

Q. And was Mrs. Badgley with her? A. The first 
time 1 saw’ her was in the wffieel chair in the lobby. 

Q. At that time did you notice anything upon the floor? 
A. No, sir. 

265 Q. Was the floor wret or dry? A. Dry. 

Q. Was anyone mopping the floor? A. No, sir. 
Q. If anyone were called to do the mopping, would you 
or someone else be the one w’ho would order them to do it? 
A. I w’ould have ordered them to do it. 

Q. Had you ordered anyone to do it? A. No. 

Q. Would anyone do it without such an order? A. 
No, sir. 

I 

Q. You remember that there w’as a table in front of the 

doors as you enter the hospital? A. Yes, sir. 

• * « • 

2G6 Q. Could you tell us about how far away from 
the door it w’as? A. I would say approximately 
eight feet. 

Q. When you went into the lobby and saw’ Mrs. Badg¬ 
ley, did you there have a conversation with her? A. No, 
sir. 

Q. Or did Mrs. Badgley say anything to you? A. No, 
there w’as no conversation at that time. 

Q. Then I will ask you, either at that time or any other 
time that Mrs. Badgley was in the hospital, w’as there 
any complaint made to you by Mrs. Badgley that the 
hospital was responsible for her fall? 

MR. QUIMBY: Just a moment. I object to that. 
There is no duty on the part of this plaintiff in this case 
to notify this lady that she considered the hospital re¬ 
sponsible for her fall. It does not make any difference 
w’hether she did or did not. 
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MR. BURNETT: I concede that. 

• • * • 

267 Q. Was there any such complaint made to yob? 
A. Not to me. 


269 


CROSS EXAMINATION 


Q. I will ask you first with respect to this accident 
report marked for identification as Defendant’s Exhibit 
No. 4. I think you stated on direct examination that tjlie 
handwriting appearing above your signature was the hand¬ 
writing of Doctor ReMine—is that correct? A. Yes. j 

Q. Did you see him write that? A. Yes, sir. 

Q. Where and when did he write it, please? A. In 
the emergency room. 

Q. How long was that after Mrs. Badgley fell? 
270 A. I do not remember. 

Q. Was that written before or after he examined 
her in the emergency room? A. After. 

Q. Do you know about how long afterwards? A. I 
don’t remember? 

Q. Will you say it was an hour or two hours? A. I 
will say it was within the hour. 

Q. Was this information below your signature also on 
there when you signed it? A. No, sir. 

0. Did you see this information put on? A. Yes, j?ir. 

Q. When -was that put on? A. After the X-ray report 
had been returned from the X-ray department. 

Q. That was likewise written by Doctor ReMine? ! A. 
Yes, sir. 

Q. Read along the last line here whore it says, “'the 
patient was put to bed in the hospital and referred to 
Doctor”—that is in one color ink, and then “Hall” is in 
black ink, and then it continues in the original colored 
ink. A. That was to allow Mrs. Badgley an opportunity 
to choose a physician of her own choice. 
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271 Q. Did you see Mrs. Wilson sign this? A. Yes, 
sir. 

Q. At the time she signed it, what was on that paper? 
A. A report of the accident. 

Q. By a report of the accident what do you mean? A. 
All the writing above her signature. 

Q. And there was nothing below? A. Nothing below. 
Q. Did you see Mrs. Eleanor B. Mercein sign that? A. 
She signed it the next morning after the accident. 

Q. Did you see her sign? A. Yes, sir. 

Q. Was Mrs. Mercein present when Mrs. Wilson signed 
that? A. I don’t remember. 

• • • • 

274 Q. I think you told us on direct examination 
that you made an examination of the floor. Did you 

say that? A. I looked at the floor, yes, sir. 

G. At what part of the floor did you look? A. The 
forepart of the lobby, the front of the lobby. 

Q. Meaning where with reference to the front doors? 
A. Between the front doors and the table. 

Q. When you looked at the floor, what did you see? 
A. Just the floor, dry. 

Q. It was perfectly dry? A. Yes, sir. 

Q. You are sure of that? A. Yes, sir. 

275 Q. Did you look at Mrs. Badglev, at her coat? 
A. Yes, sir. 

Q. W 7 as her coat wet or dry? A. It was damp. 

Q. Very damp or slightly damp? A. I do not know 
what the degree would be. It was not dripping. 

Q. Did you look at her shoes? A. Yes, sir. 

Q. W T ere her shoes wet or dry? A. They were damp. 
Q. W T hat part of them was damp? A. The soles. 

Q. WTiat color were her shoes? A. I don’t remember. 

Q. Wliat kind of shoes were they? A. An Oxford. 

Q. Wliat sort of heel did they have on? A. A Cuban 

heel. 
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Q. Will you tell us what a Cuban heel is! A. Oh,; it 
is a heel about an inch andn a half high in front. 

Q. How wide would you say it is! A. At least on inch 
across the bottom; at least an inch. 

276 Q. It could have been an inch and a half! |A. 
It could possibly have been. 

Q. Do you remember whether the heels vrere leather 
or rubber! A. Rubber. 

Q. You told us on direct examination you saw no map¬ 
ping in the lobby at all. A. No mopping. 

Q. I think you said that had there been any mopping, 
it w r ould have been ordered by you! A. Yes, sir. 

Q. And there would be no mopping unless ordered by 
you! A. That is right. 

Q. Had Mr. Blackstock the right to order any moppipg! 
A. Yes, if he had been notified by me. 

Q. Unless he was notified by you, he w’ould have no 
authority to have anybody mop that—is that correct! A. 

That is right. j 

Q. Getting back a moment to when you went out into 
the lobby, you said that Mrs. Badgley was in a wheelchair. 

A. Yes, sir. i 

Q. Who else were in the lobby at that time! A. The 

only two I remember were Mrs. Mercein and Dr.ReMine. 
There were other folks there, but I don’t know whom. 

• • • • 

277 Q. What was the condition of the w r eather that 
dav, if vou know? A. It had rained most of the 

day. 

Q. Was it raining then, if you know? A. It \jas, 
very slightly, as I remember. 

* I 

FURTHER DIRECT EXAMINATION i 

i ! 

BY MR. BURNETT: 

Q. Did you have any duty respecting investigation of 


l 




accidents, or was that up to somebody else? A. It was 
my duty as of that day, sir. 

Q. And that was the reason for the activity you had 
concerning the statement, and what happened? A. That 
is right. 

• • • . 

27S 1 MR. BURNETT: We offer in evidence at this 

Defendant’s Exhibit No. 4, the Doctors Hospital 
accident report, dated 2-26-44, time, 2:45 p.m. 

It goes on: 

“Name, Mrs. Grace Badgley. 

“Visitor” and then there is a check-mark. 

“Room No. or address: 2032 Belmont Road, N. W. 

“Report in detail: This patient was entering the hos¬ 
pital and had just stepped inside the front door when she 
slipped and fell to the floor due to the rain outside and 
the wet rubber heels of her shoes. There was no object 
or obstacle over which she could have fallen. She was 
lifted from the floor, put in a wheelchair and taken to the 
emergency room, where she complained of pain in the 
right arm and hand and left hip. Just before going to 
the emergency room, she was given a G. T. of ammonia on 
request. 

Witnesses (1) Name: Eleanor B. Mercein. Address, 
Doctors Hospital. 

“Witnesses (2) Name: Mrs. Leonore Wilson Calkins, 
Rossville, Georgia,” and then the initials “M. 0. N.” and 
“G. A. B.” 

That is signed “Catherine Carey.” 

• • • • 

279 MR. BURNETT: It has been agreed between 

counsel that Miss O’Neil, whose initials appear on 
Defendant’s Exhibit No. 4, the Calkins statement, along¬ 
side of Mrs. Bills, is out of the city and unavailable as a 
witness; and Dr. ReMine, whose deposition we wish now 
to read, is at Mayo Clinic and unavailable as a witness. 
I will now, in reponse to Mr. Arth’s questions, give the 



answers that Dr. ReMine gave when we took his deposi¬ 
tion in this case. 

• • • • 

! 

13 DOCTOR WILLIAM HERVEY ReMINE, | 

• • • • 

DIRECT EXAMINATION 

By Mr. Burnett: 

• • • • 

Q. You are a physician! A. Yes. 

Q. From what school are you a graduate, Doctor? 
A. College of Virginia. 

Q. You are now engaged in the practice of your pro¬ 
fession at Doctors Hospital? A. As an interne, ves.j 

. . . . 

I 

Q. Now, do you recollect an occasion when you wtere 
present in the lobby of the hospital, that is, Doctors Hos¬ 
pital here, on February 26, when a lady fell? A. \e£. 

Q. Do you recollect the lady’s name? A. \es; Mrs. 
Badgley, I believe; B-a-d-g-l-e-y. 

Q. Grace II. Badgley—is that the name that you recol¬ 
lect? A. Yes. 

14 Q. About what time of day or night was that? 

A. It was in the early afternoon, I think arpund 
2:45, somewhere along there. 

Q. Where were you standing, Doctor? A. I was 
standing at the information desk. 

Q. Now, the information desk is on what side of the 
entrance as you come into the hospital? A. Tt is on the 
right as you come in. 

Q. How do you enter the hospital from the street? j De¬ 
scribe the doors. A. There are two outer doors coming 
into a small—I suppose you would call it the outer lqhbv, 
and then there are two more doors, swinging doors there 
that come into the lobby proper. 

Q. I will show you a picture, Doctor, which I will ask 
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to be marked defendant’s exhibit 1 for identification— 
(The picture was so marked.) 

—and will ask you if you recognize that. A. Yes, that 
is the entrance to Doctors Hospital, taken from the inside. 

Q. You notice on the floor there that there is a mat? 
A. Yes. 

Q. Was that there at the time of the accident or not? 
A. Yes. 

Q. Do you recognize that as being a mat similar 
15 to the one that you saw there at the time? A. Yes, 
so far as I know it is the same mat that has always 
been there. I have never seen a time when it was not 
there. 

• • • • 

1G Q. On either the left or the right of the door 

as you look at it, were there any objects? 

• • • • 

A. There is a chair that sets on either side of the door. 

Q. And at the time of the accident could you give us 
some idea as to how far away the chairs were from the 
door-jamb? A. I would say tli e chair was approximately 
2 or 2 y 2 or maybe 3 feet from the very edge of the door 
where the hinges are here (indicating). 

Q. As you come in and cross the area shown here in 
Exhibit 1, on the floor, I think you said that there was a 
table. A. Yes. 

Q. How far away was that table from the hinges 
17 of the inner doors, we will say, that show in the 
picture? A. I would say that it was approximate¬ 
ly S feet. 

Q. Now, what was it, if anything, that attracted your 
attention to this area around the doorway? A. I heard 
a thud. 

Q. What did you do? A. I turned around—I was 
facing with my back to the door—I turned around and 
there was a lady lying in the lobby just inside the door. 
I went over and, as is the practice, I made a hasty exami- 



nation of her as she was, right there, and looked around 
to see if there was anything in the wn.y that she cojild 
have fallen over, to see what the trouble was. I wanted to 
know if she had fallen or fainted, or just what her trouble 

was. 

Q. Where was she lying? A. She was lying with her 
feet just inside of the center of the doorway. 

Q. Could you put a figure 1, with a circle around it, 
about where her feet were? A. Her feet were about in 
this position (indicating). 

Q. Now, about where was her head? A. Her head 


was— 

Q. Put a figure 2 where her head was, with a circle 
around it. A. Well, it would be out of this picture. 
18 Q. Would you put an arrow pointing in the di¬ 
rection in which her head was? A. Yes. (And the 
witness did as requested.) 

Q. Now, the arrow points in the general direction of 
her body as it lay on the floor there from her head to her 
f ee t—that is, the arrow points in the general direction in 

which her body was lying? A. Yes. 

Mr. Quimby: May I interject there? 

Did you not say that the spot marked with the figure 
1 indicated where her feet where? 

The Witness: Yes. 

Mr. Quimby: So the arrow would point in the direc¬ 
tion of her head, then? 

The Witness: Yes. 

Bv Mr. Burnett: 


Q. Now, after you observed her, I think you said that 
you looked about on the floor there? A. es, to see if 
I could find any reason for the cause of her fall. 

Q. How far away from the table was Mrs. BadglCy’s 
head? A. I would say her head was at least 3 or j3*4 
feet from the table. 

Q. What did you do in so far as assisting her was Con¬ 
cerned? A. The lady that works at the infoi(ma- 
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19 tion desk and myself helped her up and put her in 
a chair there until we could get a wheel-chair to 

take her to the emergency room. 

Q. Do you recollect the name of that lady? A. Mrs. 
Mercein. 

Q. Then what occurred? A. We put her there for 
a moment and got a wheel chair, put her in a wdieel chair 
and rolled her to the emergency room where I could ex¬ 
amine her. 

Q. Did she say anything at the time? A. She tried to 
pass it off as nothing, that she had just fallen, and she 
said that she had a pain in her hip and a pain in her arm, 
and I got her into the emergency room to examine her and 
she was rather apologetic for causing so much trouble 
and said she tried to catch herself when she fell and she 
reached for the table but could not reach it, so she fell on 
the floor. 

Q. Did you go back at a later time to look at the floor 
again immediately after you left her? A. No, I did not. 
I did not see any necessity for that because there was 
nothing there at the time. 

Q. At the time that you looked at the floor about which 
you told us, did you observe any liquid substance on the 
floor or not? A. No, sir. 

20 Q. That liquid substance would include water. 
A. No, I did not see any. 

Q. Were there any puddles or drops of water on the 
floor? A. None that I noticed. 

Q. Was the floor polished by any substance that you 

know of at that time? A. No, sir, not that I know of. 

• • • • 

Q. Was there any physical evidence there from which 
vou could determine in which direction Mrs. Badglev had 
fallen? 

• • • • 

A. Well, I would say that she had fallen head first, due 
to the fact that her feet were closer to the door than 

21 her head was. 



Q. Was she on her stomach or on her back when 
you saw her? A. She was at an oblique angle, on her 

left side. j 

Q. Did you notice the kind of heels that were on Mrs. 

Badglev’s shoes? 

• • • • 

Q. Did you see any marks of any kind on the floor at 
the time that you say you looked there? A. I did not. 

Q. Would that include skidmarks? A. Yes^ I 

22 did not see any skidmarks at all. 

• • • • 

CROSS EXAMINATION 

i 

Q. Doctor, in your direct examination you stated that 
Mrs. Badgley fell at about 2:45 p.m. A. Yes. 

Q. How do you fix that time? A. I was standing fac¬ 
ing the information desk, and the clock on the wall is 
right opposite where I was standing there. I had gjme 
out to see if the afternoon mail had come in, which is Ap¬ 
proximately the same time I go out there every afternoon. 

Q. Did you look at that clock? A. No, I did not ljook 
at the clock. 

Q. So you are approximating the time as being that? 

A. Yes. | 

Q. On that day, what were the visiting hours in |the 

afternoon? A. 2 :30 to 4. 

Q. Do you recall the condition of the weather on that 
particular day? A. It was raining. 

Q. Was it raining at the time this fall occurred? A. I 
do not know. 

23 Q. Will you tell us about how far away you were* 
in feet, from this doorway that you have explained 
about on direct examination, at the time of the fall? *| * # 

A. I would say T was about 20 or 25 feet. 

• • • • 

Q. I believe you told us that you had your back to the 
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door at the time Mrs. Badgley fell—is that correct? A. 
That is correct. 

Q. And that your attention was called to the fall by 
reason of the hearing of what you described as a thud. 
A. Yes. 

Q. Doctor, would it not have been possible for her to 
have fallen and rolled in some position other than the pos¬ 
ition in which she first came in contact with the floor by 
the time vou saw her? 

A. It may be possible, but she would have had to be awful¬ 
ly quick. 

Q. Doctor, you cannot tell us as a fact that Mrs. Bad¬ 
gley did not strike a portion of her body against that table 
during her fall, can you? A. She told me in the emer¬ 
gency room — 

Q. No. 

24 The Witness (continuing)—that she tried to 

reach the table and could not, to protect her fall. 
That is what she told me. 

Q. You cannot state as a fact that she did not fall 
against the table, can you? A. I did not actually see the 
falling. 

Q. Doctor, about how wide is that doorway? By that 
I mean the area between the two hinges, the distance be¬ 
tween the two hinges? A. I would say that it was about 
7 or 8 feet wide. 

Q. Now, do you recall whether on this particular date 
both of the swinging doors that appear in defendant’s ex¬ 
hibit No. 1 were closed immediately after she fell? A. 
Yes, they were. 

Q. You indicated on defendant’s exhibit 1 by a mark, 
the figure 1, the approximate position in which you saw 
her feet at the time immediately after the fall. * * * * Can 
you tell us in feet the approximate distance from where 
her feet were, where that figure 1 is, the distance in feet 
from there to a line running parallel with the hinges on 
the inner doors? A. It would be about 2 feet. 



25 Q. Would you say that the table is as long as 
or longer than the distance between these two inijier 
swinging doors, that is, the hinged part of the inner swag¬ 
ing doors? A. I guess it is abont the same. That, is just 
an approximation. 

~ ^ m • 


26 Q. Doctor, I believe you told us that it was rain¬ 
ing this particular afternoon in question and, furth¬ 
er, that you did not see any water on the floor where Mrs. 

Badgley fell. A. That is correct. J . 

Q. The doorway shown in defendant’s exhibit Ao. 1 is 

the main entrance to the hospital, is it not? A. Yes, sir. 
Q. Would you state approximately, from your own 
observation, about how many people would have oc- 

27 casion to use that doorway, that is, that go from the 
street into the building, during the visiting hours 

that you spoke of, from 2:30 to 4? A. I could not ejven 

make an approximation. I . 

Q. Would you say that there were a great many \isi- 

tors coming into the'hospital during those hours, normal- 

lv? A. Not too many. 

' Q. Is it still your recollection that that floor was per¬ 
fectly dry, as your testimony was that that floor was per¬ 
fects drv at the time she fell? A. Yes, sir. 

• * • 


REDIRECT EXAMINATION 


Q Doctor, • * • * How was the visibility that afternoon 

inside the lobby? A. It was well lit. j 

Q. Were any of the lights off, or all of them on? 

A. They were all on. 

• • * • 

Q. Was it overcast, dark or light outside at the tjime? 
A. It was overcast outside. 
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2S Q. How was the visibility in the lobby? A. Very 
good. 

• • • • 

! RECROSS EXAMINATION 

• • * • 

Q. Doctor, do you know the substance out of which the 
floor is made in the particular area that we have been talk¬ 
ing about this afternoon, where Mrs. Badgley fell? A. I 
don’t know the technical name for it. 

Q. ' Will you describe its appearance to us, please? 
A. It is hard surfaced, very closely resembling tile, I 
would say, in constituency. It is of a grayish color, with 

lighter more or less speckled appearance. 

• • • • 

295 THE COURT: Have you any other evidence 

of mud in the case than that? 

MR. QUIMBY: The only evidence would be of a 
slipper}’ surface, not specifically mud. 

THE COURT: Then I will not charge as to any mud. 

* * * * 

299 MR. BURNETT: Then I do not know whether 

we should renew our motion on the same ground or 

not. 

THE COURT: I will overrule it, provided that you 
may reserve the same right I stated. 

• • • • 

302 MR. BURNETT: • * • • Will Your Honor let 
us know about the jury going up there and looking 
at the premises? 

303 MR. BURNETT: I think that they ought to 
go and return in a body. 
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THE COURT: I think so. How long do yon think 
it would take? 

• • • • 

THE COURT: Members of the jury’, w e have decid¬ 
ed that it might be well for you to go up and inspect this 
lobby, and counsel will furnish transportation up there, 
and those who want to come back may come back, and we 
will take up the case tomorrow morning at 10 o’clock, but 
in the meantime we will first go up there and give you an 
opportunity to inspect this lobby. 
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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

This Counter Statement of the Case is deemed necessary 
by appellee (hereinafter called plaintiff) to correct cer¬ 
tain omissions in the Statement of the Case by the appel¬ 
lant (hereinafter called defendant), as shown hereinafter. 

The sole negligence relied upon by the plaintiff was not 
the alleged wet condition of the floor of the lobby of the 
hospital just inside the main entrance, as stated on p g 
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two of the Statement of the Case, inasmuch as the plain¬ 
tiff claimed in the bill of particulars that the defendant 
permitted said premises “to become and remain wet, slip¬ 
pery, or otherwise unsafe for pedestrian use, as a result 
of permitting water or other liquid or substance to remain 
on said floor * * * when the defendant * * * knew or by 
the exercise of reasonable care should have knowm, that 
such dangerous and unsafe condition existed. ” 

The evidence clearly showed by the weather report that 
it rained continuously for more than fourteen hours prior 
to the time the plaintiff fell, and the testimony of wit¬ 
nesses for both the plaintiff and the defendant showed 
that it had rained in various degrees according to the vari¬ 
ous witnesses just prior to the time of her fall (App. 10, 14, 
17, 51, 61, 71, 77). 

Plaintiff testified on direct and cross-examination that 
while lying on the floor she felt that the floor was wet under 
her left hand and was “kind of slimy’’ (App. 12); that it 
was wet and slippery (App. 24), and that it was slippery 
and slimy (App. 26). During the taking of her deposition 
she was asked approximately twenty-seven times by the 
attorney for the defendant various questions concerning 
water on the floor and each time she replied to the effect 
that there was water on the floor or that the floor was 
wet. (Pages 9-13 of Badglev Deposition). 

No witness for the defendant testified that he or she at 
any time touched the floor to detennine whether it was 
wet, but confined such testimony solely to comments to the 
effect that no water was seen on the floor, or that the 
floor was dry. 

Mrs. Leonor Wilson Calkins, on cross-examination by 
one of the attorneys for the defendant, stated approxi¬ 
mately nineteen times that the floor lobby where the plain¬ 
tiff fell was wet or looked wet (App. 17 to 21). She testi¬ 
fied that there was water all over the front entrance (App. 
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14), that she glanced at the floor carefully (App. 21), ancj 
that immediately after the plaintiff fell she saw someon^ 
mopping the floor between the table and the front doolr 
(App. 15). While Mr. Lawrence A. Blackstock, the persoik 
who testified that he was in charge of seeing that all of 
the building and the corridors were clean (App. 33), and 
Mrs. Catherine Dorothy Carev, director of nurses at Doc¬ 
tor's Hospital, both testified that there was no mopping 
of the lobby immediately after the plaintiff fell, Mr. Blaclq- 
stock also testified (App. 38) that no employee could do 
any cleaning of a floor except by authority granted by 
him, while Mrs. Carey testified (App. 71) that Mr. Black- 
stock would have no authority to have anybody mop a 
floor unless such authority was granted by her. 

Blackstock, an employee of the defendant, when called 
as a witness for the defendant, testified that the canopy 
over the main entrance of the hospital extends out over 
the sidewalk four feet three inches from the surface of thie 
building; that the under side of the canopy was eight fe^t 
above the sidewalk and that there was nothing to preveiit 
natural rainfall from falling on the sidewalk, which }s 
twenty-four feet wide in front of the main entrance (Apb. 
55). 

The plaintiff testified that she had gone to the hospital 
to visit her mother who was a patient therein and th^-t 
she fell sometime between 2:30 and 3:00 p.m., but near 
3:00 p.m. Other witnesses for both the plaintiff and tl^e 
defendant fixed the time at somewhere “about" 2:45 p.nji. 
Visiting hours that dav were from 2:30 p.m. to 4:00 p.rh. 

The evidence disclosed that the plaintiff and her aunf, 
Mrs. Calkins, walked approximately one-half a block unddr 
the shelter of an umbrella between the time they left tl^e 
bus and the time they arrived at the entrance of the hos¬ 
pital (App. 9 and 13). 
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Mrs. Calkins testified that she did not observe the floor 
of the lobby before the plaintiff fell, inasmuch as she was 
looking straight ahead as she passed through the doorway 
in front of the plaintiff (App. 17). 

There was evidence that the floor of the lobby was a 
terrazo floor, constructed without the use of an abrasive or 
other substance vrhich would prevent it from becoming 
slippery when wet (App. 58). The Court below struck out 
certain testimony of an expert witness who testified that 
such a polished floor would be slippery when wet, on the 
grounds that “the jury is just as able to judge of that as 
an expert witness, and they should disregard his testi¬ 
mony as to that fact” (App. 60). 

The witness, Blackstock, chief of maintenance at the 
hospital, testified that it was his duty to keep the hallways 
clean (App. 33); that the floor of the lobby was a terrazo 
floor which was verv hard and smooth, and that said floor 

i _ 

was cleaned with water only once each year to 

“loosen particles of dirt that might be in it. Then 
the floor is rinsed with water and mopped dry. Other 
than that, there is no cleaning of the floor unless we 
! have an accident, other than mopping it up with a dry 
mop and sweeping it daily.” (App. 34) 

He further testified that the floor was cleaned with water 
during July or August, 1943, for the last time prior to the 
time the plaintiff fell on February 26, 1944. Other than 
that, the only cleaning or attention given the floor was 
that a dry brush or dry mop was used each morning 
between the hours of 8:00 and 8:30 (App. 34). He also 
testified that there -was no cleaning of any nature whatso¬ 
ever done in the lobby during the afternoon of February 
26, 1944 (App. 37). 

Plaintiff contended at the trial that the defendant was 
negligent inasmuch as the surface of the main lobby, 
where visitors such as the plaintiff were required to walk 
when entering the hospital, was a hard, smooth terrazo 



floor, and the defendant had failed to take any steps 
whatsoever to remove water or other substance which may 
have accumulated on said floor between 8:00-8:30 a.m. and 
2:45-3:00 p.m., which caused said floor to become slippery 
and slimy; that the defendant had either actual or con} 
structive notice of the dangerous condition of the floor; 
since many of the servants, agents, or employees of tte 
defendant corporation were in and about said lobby for 
many hours prior to the time the plaintiff fell, and during 
the time when it had been continuously raining, as stated. 

At the request of the defendant, the jury inspected thb 
floor of the lobby of the hospital prior to the time the jury 
was instructed by the Court. 

SUMMARY OF ARGUMENT 

| 

Plaintiff went to the hospital operated by the defendant 
on February 26, 1944, between the hours of 2:30 p. m. 
and 4:00 p. m., the regular afternoon visiting hours, for 
the purpose of visiting a patient. 

The testimony showed that the floor of the lobby of 
the hospital, where the main entrance doors are located, 
is constructed of terrazo which does not contain an: abra¬ 
sive or other substance to prevent it from becoming slip¬ 
pery when wet. It is a well-known fact that terrazo 
without an abrasive is potentially dangerous when wet. 

The official United States weather report for the period 
beginning 12:01 a. m. on February 26, 1944 showed con¬ 
tinuous rainfall for Washington through to the time tljie 
plaintiff was injured, which was between 2:30 p. m. and 
3:00 p. m. on the same day. Witnesses for both tjie 
plaintiff and the defendant testified that it had been rain¬ 
ing for a considerable length of time prior to 2:30 p. m. 
on February’ 26, 1944. 



There was testimony by one of the employees of the 
defendant hospital that there was no covering or other 
protection against inclement w’eather over the main en¬ 
trance to the hospital, except a canopy which extended 
out from the surface of the building four feet, three 
inches; that the underside of the canopy was eight feet 
above the sidewalk, and that there was nothing to pre¬ 
vent natural rainfall from falling on the sidewalk, which 
is twenty-four feet wide in front of the main entrance. 

Testimony of the plaintiff showed that she slipped and 
fell to the floor of the lobby of the hospital after she had 
taken but one step inside the door; that while she was 
hung on the floor she felt, by the use of her hand, that 
the floor was wet, slippery and slimy, and saw that it was 
wet over the area immediately adjoining the main en¬ 
trance. Other testimony submitted on behalf of the plain¬ 
tiff showed that the floor of the lobby was wet in the 
whole vicinity adjacent to the entrance doors. 

The defendant was put on notice that the entrance to 
the hospital would become wet from rain dripping from 
umbrellas, or as usually may be brought in on account of 
a rain going on outside, and that a dangerous condition 
might result if the floor were not mopped from time to 
time, or some other precaution taken not to allow the 
floor to remain wet and slippery. There was positive 
proof by testimony of employees of the defendant hospital 
that no mopping or cleaning of the lobby floor was done 
on the afternoon of February 26, 1944, and that the only 
mopping done that day was with a dry mop approximated 
seven hours prior to the time the plaintiff fell. 

The presence of water on the type of terrazo floor de¬ 
scribed caused a wet and slippery condition to exist, and 
the defendant could not disregard the duty of inspection 
or the duty to apply necessary corrective measures at 

reasonable intervals. 
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The defendant had constructive notice, if not actual 
notice, in that the dangerous condition complained of h$d 
existed for a considerable period of time, and, in that, it 
came to the attention of the defendant in time to remoje 
the cause by mopping or by other means, which was its 

duty to reasonably do. 

Under the law in this jurisdiction, and under the weight 
of the law in other jurisdictions, there was sufficient evi¬ 
dence to submit this case to the jury and sufficient evi¬ 
dence to support the judgment thereon, which is the only 
question involved in this appeal. 

i 


ARGUMENT 


The case of negligence claimed by the plaintiff rested 
on the fact that she was injured as a result of a fall while 
on premises owned and operated by the defendant, w ic 
premises at the time were not in a safe condition for use 
by the general public, including the plaintiff. Her claim 
that said premises were not in a safe condition was ba^ed 
on the testimony that the floor was a hard, polished terrazo 
floor; that no cleaning or mopping was done, nor was any 
other effort made to keep the floor in a safe. condition 
for a period of approximately seven hours prior to fhe 
time the plaintiff fell, and during which time there was 
continuous rainfall. This was true, even though ? the de¬ 
fendant corporation knew, or by the exercise of reason¬ 
able care should have known, that a wet, slippery and 
dangerous condition existed in the lobby, as the result, of 
water or other substance being tracked in or brought lpto 
the premises through the main entrance on the shoes, 
clothing or other belongings of employees, visitors, j or 
other persons lawfully entering said hospital. 


While there was no evidence in the case tending to prbve 
that the water on the floor was other than water tracked 
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in or brought in by the public on a rainy day, the Courts 
have repeatedly taken notice of the fact that water can be 
tracked into a building in such a manner, to the extent of 
creating a dangerous condition. 

It is not conceded, as is argued by the defendant, that it 
is just as reasonable to infer from the evidence in this cas* 
that the plaintiff slipped in water carried in on the shoes 
clothing or umbrella of her aunt, or some other person 
or persons who immediately preceded her, as it is to infer 
that other people had brought in the water long before the 
plaintiff entered. In the first place, the testimony clearly 
showed that the plaintiff and her aunt walked only approxi¬ 
mately one-half a-block on the wet sidewalk, during which 
time they had the protection of one umbrella. Conse¬ 
quently, it would be common knowledge that they did not 
thus accumulate any appreciable amount of water on their 
clothing or shoes, being exposed to a light rain for such 
a short length of time. On the other hand, there is no 
doubt but wdiat it had been raining continuously for more 
than twelve hours prior to the time the plaintiff entered 
the premises, and inasmuch as she entered through the 
main entrance where the great majority of people are re¬ 
quired to enter the hospital, that water would be tracked 
in upon the floor long before the plaintiff entered. 

It is submitted that this is not a case wherein sudden 
acts of third persons caused a hazard or peril under cir¬ 
cumstances where the owner of a building was not afforded 
a reasonable opportunity to correct such condition. Mr. 
Blackstock, an employee of the defendant hospital whose 
duty it was, among other things, to keep the halls and all 
parts of the building clean, very definitely testified that 
no effort whatsoever was made on behalf of the hospital to 
do any cleaning or mopping of the lobby prior to the time 
the plaintiff fell, other than to use a dry mop in the lobby 
at about 8:00 or 8:30 a.m., approximately seven hours be¬ 
fore the plaintiff was injured. 
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On the question of constructive notice to the defendant 
corporation through its agents, the testimony clearly shows 
that certain employees of said defendant had been m their 
offices in the lobby of the hospital for many hours prior 
to the time the plaintiff entered the premises, and that 
such employees had an unobstructed view of the mam en¬ 
trance to said hospital. In addition thereto, other em¬ 
ployees of the defendant corporation, such as nurses, in¬ 
ternes, janitors and the like, were in and about said lobby 
between 8:00 a.m. and 2:45 p.m. on the day m questicm 
and were likewise in a position to see the water or other 
substance which had accumulated on the terrazo floor of 
the lobby adjacent to the entrance door. 

It will be noted in the F. W. Woolworth Company v. Wil¬ 
liams case cited by the defendant (59 App. D. C. 347, 348) 
that the Court stated that the plantiff made no attempt to 
show how or by whom the spot on the floor was created or 
how long it had existed, and went on to say that it may haVe 
been occasioned by some other customer, having no con¬ 
nection with the defendant, dropping or spilling something 
on the floor. This was especially true, as pointed out by the. 
Court, inasmuch as the floor had been swept only a few 
minutes before the accident. These facts certainly are pot 
analagous to the facts in the instant case. The Court in the 
Woolworth case, went on to say that the burden rested on 
the plaintiff to establish the presence of the spot under 
circumstances which would charge the defendant with re¬ 
sponsibility therefor; that the plaintiff had failed to main¬ 
tain such burden, but rested her case solely on the exist¬ 
ence of the spot on the floor. In the instant case it was 
clearly shown that the inclement weather condition had 
existed for approximately fourteen hours, that there was 
considerable opportunity by the employees of the defen¬ 
dant to observe the condition of the floor, and that the 
defendant did nothing whatsoever to alleviate the dang- 
orons condition by mopping for at least seven hours before 
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the plaintiff entered the premises, all of which factors 
would thereby charge the defendant with either actual or 
constructive notice of the dangerous condition. 

In the case of Sears, Roebuck & Co. v. Johnson (91 F. 
2d 332), cited by the defendant, the Court sustained the 
position of the plaintiff herein that the defendant should 
have known of the water on the floor under the circum¬ 
stances because the Court said: 

“Defendant was put upon notice that the entrance to 
its store would become wet from rain dripping from 
umbrellas, or as usually may be brought in on account 
of a rain going on outside, and that a dangerous con¬ 
dition might result if such floor were not mopped from 
time to time * * * .” 

The Court went on to say, however, that in the Sears, 
Roebuck case no evidence had been produced of any dang¬ 
erous condition, consequently the rule did not apply in 
that case. 

The defendant, in its argument, cites a portion of the 
case of Sears, Roebuck & Co. v. Johnson, supra, which it 
is submitted, supports the plaintiff’s contention in the case 
at bar, in that it appears that the condition complained of 
in the Sears case did not come to the attention of the de¬ 
fendant “in time to remove the cause by mopping or by 
other means which was its duty to reasonably do,” (Italics 
supplied). 

In the Selby v. S. Kanns & Son Company case, likewise 
cited by the defendant (64 App. D. C. 36), the quotation 
submitted by the defendant in its argument shows that 
there was nothing in that case to indicate that the alleged 
defect had existed long enough to be detected by the most 
vigilant inspection. 

The defendant relies considerably on the case of S. S. 
Kresge Co. v. Fader (116 Ohio St. 718), but it will be noted 
in the statement of facts in that case that the only proof 
concerning the length of time the wet condition complained 



I 


ol' had existed was testimony of a witness to the effect 
that the condition had existed thirty minutes before the 
accident. The Kresge Co. v. Fader case, however, does v^ry 
clearly state that it is common knowledge that when peo¬ 
ple enter any building when it is raining, they will carry 
some moisture on their feet, which will render the fl<f)or 
near the door on the inside damp to some extent, and 
everyone know's that a damp floor is likely to be a little 
more slippery than a dry floor. The defendant cites noth¬ 
ing in that portion of the Kresge case to indicate that 
floor where the plaintiff was injured was a terrazo hird 
surface floor, or one likely to be more slippery wlien wet 
than a floor of some other type of construction. 

It can again be pointed out in the Parsons v. Green c^se, 
also cited by the defendant (233 Iowra 64S) (10 N. E. 2d 
40), that apparently there was no testimony concerning 
how long the dangerous condition complained of liad Ex¬ 
isted. The Court went on to say that a failure to follow 
and remove immediately every deposit of snow that) is 
brought into a building, of itself, does not constitute negli¬ 
gence, since to so require would demand an exercise of shell 
extraordinary care as to be unreasonable. However, thbre 
is nothing in the case just cited to indicate that it would 
be unreasonable to require a defendant to make an Ex¬ 
amination or mop up an entrance-w:ay to its building! at 
least once within a seven-hour period, as was the fact in 
the case at bar. It is submitted that in practically ev^ry 
case cited by the defendant, in support of it position con¬ 
cerning its lack of notice of a dangerous condition, the 
facts are such as to show that no reasonable time elapsed 
between the creation of the dangerous condition and the 
time of the injuries complained of. Consequently, s^ch 
cases cannot rightfully be cited to support an instance; as 
in the case at bar. Certainly, a failure to take any steps 
whatsoever to remedy a slippery condition for many hnjirs 
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could not come under the classification of exercising reas¬ 
onable care for the protection of invitees or others lawfully 
on the premises. 

The sole question involved in this appeal, as shown by 
the Statement of the Case submitted by the defendant, 
is as follows: 

“Was the evidence in this case sufficient to take the 
case to the jury and to support the judgment thereon? 

It is submitted that under the law of this jurisdiction 
and under the weight of the law in other jurisdictions, 
there was sufficient evidence to submit this case to the jury 
and sufficient evidence to support the judgment thereon. 

In many of the cases cited by the defendant it is shown 
that it is common accepted knowledge that as a result 
of continuous rainfall, water is tracked or otherwise car¬ 
ried into entrances of public buildings. 

Distinction has been made in certain of the Courts with 
reference to the question of the slipperiness of a wet ter- 
razo floor not constructed with some sort of abrasive to 
prevent it from becoming slippery when wet. 

Facts in the case of Cardall v. Shartenberg’s, Inc . (31 
At. 2d 12), decided by the Supreme Court of Rhode Island 
on March 18,1943, are in part as follows: 

This was a suit brought by plaintiff for injuries sus¬ 
tained by her when she fell on a wet terrazo floor in an 
entrance vestibule of defendant’s store. At the end of 
plaintiff’s testimony, defendant’s motion for nonsuit was 
denied. Judgment was for defendant upon a directed ver¬ 
dict and plaintiff appealed. 

The exceptions were sustained and the case was remitted 
for new trial. 

The testimony showed that the plaintiff slipped and fell 
while she was passing through a vestibule for entrance 



13 


and exit to the defendant’s department store. The vesti¬ 
bule was paved with a hard substance known as terrazo, 
which is a mixture of Portland cement, marble chips, sand 
and water, with a certain amount of abrasive called car- j 
borundum” or “alundum.” (In the case at bar the testi¬ 
mony of John B. Bills, expert on terrazo floors, was that 
the terrazo floor in Doctors Hospital where plaintiff fell j 
contained no abrasive (App. 59). 

I 

On the day of the accident in the Cardall case, the tern- j 
perature was just above the f reezinz point; there was moist j 
snow from about 5:30 a.m. to 7 :15 a.m., then sleet and rain j 
until 10:15 a.m., and then moist snow until 4:35 p.m. Thej 
plaintiff entered the store at about 12:50 pun. 

Plaintiff testified that she went to the third floor of the, 
defendant’s store, and that as she was leaving the build-; 
ing she slipped on the water on the “tile,” evidently re¬ 
ferring to the terrazo, and the tile was very wet and slip¬ 
pery. 

An expert witness for the plaintiff was a practicingj 
architect for 19 years, was familiar with the building ma-j 
terials of various types, and testified that the slipperinessj 
of a terrazo floor would depend on how much abrasive ma¬ 
terial it contained at the surface; that the less of such ma¬ 
terial there w’as, the more slippery the floor would be; and 
that he thought that the surface of a piece of terrazo with^ 
out any abrasive material in it would be very smooth, 
hard and slippery. He testified also that the proportion of 
abrasive in the surface of such a floor could be determined 
by looking at it and examining the particles and the colors 
at the surface; that his examination had proved to him 
that there was very little abrasive material, if any, in th^ 
floor. He further testified that the presence of water or) 
the floor would tend to make it more slippery. His testi¬ 
mony was in support of the allegation in the plaintiff’s 
declaration that at the time of her fall the floor was danger i 
ously slippery because of its wetness. 
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The Court said: 

“This leaves for our consideration the question 
whether a conclusion by the jury that the defendant 
was negligent because it did not then have on that 
floor such mat or other safeguard would have been in 
accordance with a reasonable view of the testimony 
and reasonable inference therefrom.” 

“In deciding that question we should take into con¬ 
sideration that there was testimony from the plaintiff’s 
expert witness that the less of abrasive material there 
was in the surface of a terrazo floor the more slippery 
the floor would be: that with no abrasive material 
there the floor would be very smooth, hard, and slip¬ 
pery; that his examination had convinced him that 
there was very little abrasive material in the sur¬ 
face of this floor; and that water on the surface of 
such a floor would make it more slippery. There was 
also testimony by him as to the floor sloping: in two 
directions.” 

“In the first of these cases this Court (60 R. I. 388, 
198 A. /86, Ashton v. Tax Assessors of Town of James¬ 
town) at page 790 says: 

“The great weight of authority is that, with cer¬ 
tain rare exceptions which need not concern us now, 
expert testimony is to be examined and considered 
by the triers of facts, whether Court or jurv, like that 
of any other witness, together with all the* other evi¬ 
dence in the case.” 

“Therefore and because of facts above stated and 
shown by testimony, w*e are of the opinion that there 
was evidence, and reasonable inferences therefrom 
favorable to the plaintiff, wfliich raised questions for 
the jury' to determine whether there w r as very little 
abrasive material at the surface of the vestibule floor 
on wfliich the plaintiff slipped and fell; wfliether be¬ 
cause of this fact and the double slope in that floor 
it wrould, if no extra protection w^as then provided, 
be dangerously slipper} 7 on business davs in wet, 
snowy, or slushy weather, on account of the w r ater that 
would be upon it; and also whether the defendant was 
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negligent in not having, at the time of the accident, a 
rubber mat or other effective protection on^ this floor 
at this place where the plaintiff slipped and fell.” 

The Court, in the Cardall case, continued as follows:! 

“It seems clear to us that it would have been a per¬ 
tinent answer to that question for the witness to have 
testified that in his opinion the danger which persoits 
walking on that floor in wet weather would incur be¬ 
cause of its extra slipperness when wet could have been 
avoided by then putting on it a mat or mats of rubber 
or by providing some other means of minimizing its 
slipperiness. ” (Italics supplied). 

In the Cardall case, supra, the Court also commented on 
the well-settled rule of law that a verdict should not be 
directed for a defendant if on any reasonable view of tlie 
evidence the plaintiff is entitled to recover. The Court, in 
this respect, stated as follows: 

“Tn determining the issue raised by the plaintiff’s 
eighth exception, we must apply the well-settled rules 
that a verdict should not be directed for a defendant 
if, on any reasonable view of the evidence, the plain¬ 
tiff is entitled to recover; that the trial justice is not 
concerned with determining the weight of the evidence, 
nor with passing upon the credibility of the witnesses; 
and that all reasonable inferences in favor of the plain¬ 
tiff must be drawn. Andrews v. Penna Charcoal Co., 
55 R. T. 215, 219, 179 A. 696; Duffy v. United Electric 
Rys. Co., 56 R. I. 45, 452, 186 A. 596.” 

For further proof of the contention of the plaintiff here¬ 
in that the Courts presently consider terrazo floors poten¬ 
tially dangerous when wet, attention is called to the ease 
of Hechler r. McDonnell, 109 P. 2d 426. wherein the Coiirt 
said: 

“While a floor of terrazo is not inherently dangjer- 
ous in and of itself, yet when it is wet it becomes poten¬ 
tially dangerous, a fact concerning which defendant 
had superior knowledge. When defendant installed 
such a floor in his restaurant he knew that under his 
duty to exercise ordinary care for the safety of his 





patrons, he was required to take precaution not to al- 
low the floor and platform to become or remain wet 
while invitees were present. The mopping should have 
been done m such a manner as effectually to dry the 
surface mopped before an invitee was permitted to 
walk upon it. While this precaution was not taken bv 
defendant, plaintiff was not obligated to look for wet 
floors. The keeper of a public place of business is 
bound to keep his premises • • • in a safe condition and 
must use ordinary care to avoid accidents or injury to 
those Properly entering upon his premises on busi- 

2 ®*®- , „ T™ ttl t v ' c ™™f ord , supra (8 Cal. 2d 126, 63 
r. -d 1130): DeVerdi v. Weiss , supra. The jury hav¬ 
ing determined that defendant was negligent in al¬ 
lowing the platform to be so wet as to lubricate it 
and that plaintiff was not negligent, its findings will 
not be disturbed when supported by substantial evi¬ 
dence. Hamilton v. Pacific Electric Ry Co. supra.” 
• • • 

-i n I7 warr anted by the evidence in finding 
that Mrs. Hechler was not negligent. She never testi- 
fled that she knew the floor was wet at the time she 
tell. She knew the janitor had mopped the floor while 
she ate, but there is no positive proof that she knew it 
was wet as she began to arise. From the fact that it 
was wet, and that of its wetness she was unconscious, 
and that the defendant was negligent in not warning 
her. and that such negligence was the sole proximate 
cause of her injuries were inferences that might fairlv 
have been drawn from the evidence. ,, 

The defendant, in its argument, has taken the position 
that even if the floor of the hospital lobby was wet and 
slippery, that there was no evidence in the case to support 
the theory that the defendant had either actual or con¬ 
structive notice of such condition. 

It is submitted that the more accepted theorv of the law 
with respect to constructive notice is stated in the case of 
Great Atlantic & Pacific Tea Company v. McLarvy , (71 F. 
(2d) 396), which went to the Court of Appeals from the 
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District Court of the United States for the Western Dis¬ 
trict of Michigan, and was decided on June 8, iy34. In that 
case the defendant, as a part of its defense, contended that 
tiiere was no substantial evidence to establish negligence 
on its part. The facts appeared to be that the plaintiff fell 
as a result of the presence of ice, there being some contro¬ 
versy as to the exact location thereof; the defendant claim¬ 
ed that the plaintiff fell on the sidewalk in front of its 
store, while the plaintiff testified that she slipped on a 
concrete sill and fell to the sidewalk. There was testimony 
by the defendant’s agent that there was no ice in the vesti¬ 
bule, that the clerks had cleaned it at six-thirty in the moan¬ 
ing, and had swept it out about noon, and that the oni\ 
snow and ice there in the afternoon at the time the plain¬ 
tiff fell were small patches which had been tracked in by 
customers. Plaintiff, on the other hand, testified that when 
she went into the store the vestibule was icy and slippery, 
that she stayed about fifteen minutes making purchases, 
and that when she came out she slipped on the ice which 
was still there. Another witness testified that he passed 
the premises in the afternoon and observed that there was 
ice “clear up to the door;” that there was ice on the side¬ 
walk, and in the vestibule; that he passed the premises 
again around four o’clock in the afternoon, shortly after 
the plaintiff had fallen, and that the ice was still present. 
The Court said at page 398: 

“Appellant contends that there was no evidence (1) 
that its agents knew the dangerous condition of the 
vestibule; or (2) of any circumstances that would 

charge it with such knowledge.” ! 

“Passing over the first point and coming directly 
to the second, appellant was charged with knowledge 
of that which in the exercise of reasonable care it 
might have ascertained. ‘Reasonable care’ is relative. 
It varies in degree as applied to different situations. 
The law’ requires a merchant to devote more attention 
to the safety of the entrance way to his store through 
which his customers are expected and invited to come 
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than to the portion not open to the public. He must 
exercise proper diligence to keep the entrance way 
reasonably safe, and he cannot disregard the duty of 
inspection, nor the duty of applying necessary correc¬ 
tive measures at reasonable intervals. We think that 
it was properly left to the jury to determine whether 
appellant discharged this obligation.” (Italics sup¬ 
plied) 

“There was slush in the vestibule about noon, and 
Flory swept it out. There was no further cleaning 
prior to the accident. • * • There was evidence tha 4 
the streets and sidewalks were covered with ice and 
snow, and it is common knowledge that quantities 
thereof would accumulate upon the foot gear of cus¬ 
tomers and be tracked into the vestibule.” 

“We think the evidence supports the conclusion that 
appellant’s agents should have foreseen the dangerous 
condition at the time of the accident; that sweeping 
the vestibule at noon, four hours before, was not a 
sufficient precaution.” 

See also case of Madalina v. Wegman f s Food Market Inc., 
41 N. Y. S. 2d 631. 

Under date of December 17, 1945, this Honorable Court, 
in the case of Sarah Brodsky v. Safeway Stores, Inc., No. 
8943, stated, in substance, that appellant’s complaint 
charged that appellee allowed vegetable debris to be on 
the floor of its store and so caused appellant, a customer, 
to fall and be injured. There was evidence that appellant 
slipped on some green vegetable. There was no evidence 
as to the quantity on the floor, how it got there, or how 
long it had been there. The Court went on to say that from 
all that appeared, a customer may have dropped a small 
vegetable just before appellant fell and appellee’s emplov- 
ees may have had no chance to discover and remove it. That 
since there was no evidence to the contrary, there was no 
evidence of negligence on appellee’s part either in creating 
the alleged condition or in permitting it to continue. The 
Court did say, however, “It there had been evidence that 


the condition complained of had continued for a substan¬ 
tial time there might have been a question for the jury -j 
(Italics supplied) 

See also Washington Market Co. v. Clagett, 19 App. D.C. 
12; Hellyer v. Sears, Roebuck & Company, 62 App. D* C. 
318, 67 F. 2d 584; District of Columbia v. Richards, 75 U. p. 
App. D. C. 349, 128 F. 2d 297; Avery v. S. Kann & Sop, 

65 App. D. C. 127. | 

In the instant case it would appear that in view of tjie 
extended length of time that the rain had continued apd 
the failure of the defendant to show that at an\ time it 
did any mopping in the vicinity of the doorway for the pur¬ 
pose of removing water which would be tracked into the 
main entrance way to the hospital during visiting hoUrs 
(the plaintiff was injured fifteen to thirty minutes after 
visiting hours began) clearly shows a lack of exercise of 
reasonable care to keep the premises and access thereto 
in a safe condition for the use of persons lawfully usibg 
same. Further, the failure of the defendant to make reasbn- 
ableable inspections, as required by the cases cited, nega¬ 
tives the assertion of the defendant that it did not ha\e 
knowledge of this dangerous condition, inasmuch as it is 
submitted that if reasonable inspections had been made the 
condition w-ould have been discovered. 


CONCLUSION j 

There is sufficient evidence in this case tending to prove 
that the defendant, Doctors Hospital. Inc., wrns guilty; of 
negligence in that it took no steps whatsoever to remedy 
a dangerous and slippery condition existing on the terrazo 
floor in the lobbv of the hospital immediately adjacent to 
the main entrance thereof; that the dangerous condition 
existed for sufficient time to give the defendant either 
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actual or constructive notice of same, and accordingly the 
case was rightfully submitted to the jury for its considera¬ 
tion. 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the lower Court should be affirmed. 

Respectfully submitted, 

Charles H. Quimby 
Elmer E. Cummins 
Earle Building 
Washington, D. C. 

Attorneys for Appellee. 
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Failure of Plaintiff to “Prove” Negligence 

The appellee, at pp. 1-2 of her brief, asserts that the ap¬ 
pellant in its original brief did not correctly state the “sole 
negligence relied upon by the plaintiff” to take the case to 
the jury * ‘ inasmuch as the plaintiff made certain allega¬ 
tions in her bill of particulars. 

It is elementary that, it is the negligence “proved” and 
not the negligence “claimed”, which determines the sdf- 
ficiency of plaintiff’s case. 

The trial court struck out all of the plaintiff’s evidence 
respecting the slippery surface of the floor, when wet, (A^p. 

59-60), and plaintiff did not appeal. Consequently, as plain- 
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tiff's case now stands, plaintiff had to prove actionable 
negligence either by reason of the presence of water, alone, 
or by the presence of water, mixed with some “foreign 
substance’’ which caused a “slippery” or “slimy” condi¬ 
tion. 

If plaintiff’s fall was caused by the presence of water, 
alone, then appellant’s original brief is conclusive. 

If plaintiff’s fall was caused by a mixture of some “for¬ 
eign substance” with water, then there was a failure of 
proof of any actionable negligence on the part of the de¬ 
fendant. There was no evidence in the case tending to 
prove that there was any “foreign substance” on the floor 
which could have become mixed with water and then been 
called to the attention of the defendant. The record is bar¬ 
ren of any evidence that the defendant had either actual 
or constructive notice of the presence of water mixed with 
a “foreign substance.” 

There was no direct evidence of a “foreign substance” 
on the floor. Plaintiff had to rely upon circumstantial evi¬ 
dence for such proof. 

There was evidence that the defendant’s method of clean¬ 
ing the floor was by a dry mop, daily, and that it was clean¬ 
ed with a chemical compound and a machine, once a year, 
in order “to loosen particles of dust that might be in it.” 
(App. 34). There was no evidence that that was an “im¬ 
proper” method, although there was evidence that the “ap¬ 
proved or accepted” method of cleaning the floor was to 
use a wet mop, either daily or weekly. (App. 59-60). 

There was no evidence that “particles of dust” were 
actually present on the surface of the floor in any amount, 
much less, in a sufficient amount to cause a “slippery” or 
“slimy” condition, if water were mixed with them. Nor was 
there any evidence tending to prove that, if the floor was 
not cleaned with a wet mop, either daily or weekly, then 
in a given or in an approximate time, “particles of dust” 
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would accumulate on its surface in an amount sufficient jto 
make a “slippery” or “slimy” condition when water was 

placed on the surface. 

Since that was the sum total of plaintiff s circumstantial 
evidence respecting any ‘ L foreign substance on the flobr, 
neither actual nor constructive notice of its presence yas 
proved. Therefore, if the plaintiff now relies on the pres¬ 
ence of a “foreign substance”, sufficient evidence respect¬ 
ing the same was not offered by the plaintiff. Brodsky v. 
Safeway Stores, Inc., U. S. App. D. C. , No. 89^3, 
Dec., 17, 1945; Selby v. S. Kanns Sorus, 64 App. D. C. |36, 
73 F. 2d 853; F. W. Woolworth Co. v. Williams, 59 Ajpp. 
D. C. 347, 41 F. 2d 970. 

7 I 

i 

The Appellee’s Theory of Negligence 

i 

The appellant can very well adopt the appellee’s theory 
of negligence as stated at p. 4 of her brief and still retain 
its legal position. We find: 

Plaintiff contended at the trial that the defendant 
was negligent inasmuch as the surface of the main 
lobby, where visitors such as the plaintiff were; re¬ 
quired to walk when entering the hospital, was a hard, 
smooth terrazzo floor, and the defendant failed to take 
any steps whatsoever to remove water or other sub¬ 
stance which mav have accumulated on said floor be¬ 
tween 8:00-S :30 a', m. and 2:45-3:00 p. m., which caused 
said floor to become slippery and slimy; that the de¬ 
fendant had either actual or constructive notice of the 
dangerous condition of the floor, since many of the 
agents, servants, or employees of the defendant cor¬ 
poration were in and about said lobby for many h<jmrs 
prior to the time the plaintiff fell, and during the time 
when it had been continuously raining, as stated. 

A comparison of that theory with the evidence in the 
case definitely discloses that plaintiff failed to make out a 
case for the jury. 
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First, appellant will concede that the floor was terrazzo, 
that it was hard and smooth. So are the corridors of the 
Court. That fact in itself is not of probative value. 

Second, The only evidence of “other substance’’ was as 
above stated. Plaintiff admitted that, in her deposition, 
prior to trial, she did state that there were muddy marks 
on the floor. Yet, at the trial she definitely stated that there 
was no mud on the floor. (App. 28-29). Under F. R. C. P. 26 
(d) 1, that deposition was used only for the purpose of im¬ 
peachment of the witness. (Transcript of Testimony p. 294- 
5). Moreover, counsel for the plaintiff stated to the trial 
court: “The only evidence would be of a slippery surface, 
not specifically mud”; and the court thereupon stated: 
“Then I will not charge as to any mud”. (App. 80). That 
does away with appellee’s “other substance” theory. 

Third, it is mere speculation to say that defendant “failed 
to take any steps whatsoever to remove water or other sub¬ 
stance which MAY have accumulated on said floor between 
8:00-8:30 a. m. and 2:45-3:00 p. m. ” The plaintiff can not 
rely upon what MAY have happened. The burden was on 
her to prove what DID happen. It is just as logical and 
reasonable for the defendant to assert that there MAY NOT 
have been any “water or other substance” on the floor. 
The rainfall, from midnight preceeding the accident to the 
time of the accident was spread over fifteen hours, at most, 
and was but slightly in excess of nineteen one-hundredth 
(19/100) of an inch for that period. (App. 61-62). Further¬ 
more, visiting hours at the hospital started only fifteen 
minutes before plaintiff fell (the accident report was timed 
2:45 p. m. App. 72). 

Fourth, there can be no valid contention that the defen¬ 
dant had actual notice that the floor was wet. Every em¬ 
ployee of the defendant testified that the floor was dry. 

Fifth , the plaintiff was compelled to rely upon construc¬ 
tive notice to the defendant as to the alleged condition of 
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the floor. In this connection, plaintiff says that it had 
rained a little for fourteen and a fraction hours before the 
accident, therefore water MAY have been on the floor since 
8:00 a. m. and that defendant’s servants did see it. A most 
lame and impotent conclusion. 

Indeed, such a conclusion does violence to the normall 
exercise of rational faculties. If the water were on the 
floor from 8:00 a. m., (1) how does plaintiff account for it 
getting there, especially, when visiting hours did not start 
until 2:30 p. m.f — (2) how much water was on the floor! 
during that period, a trivial amount or a large amount? 

To arrive at appellee’s conclusion, we have “an inferencej 
upon and inference”, viz., (1) it rained outside of the hos-| 
pital, therefore water was on the floor on the inside of the! 
hospital, (2) since there was water on the floor, it was in; 
such a quantity (a) as to constitute a hazard to an invitee! 
of the defendant, and (b) as to call itself to the attention 
of an ordinarily prudent man. 

The only inference most favorable to the plaintiff, which) 
can be drawn from the evidence in this case, is that it was 
raining prior to plaintiff’s entry into the hospital, that 
other persons, unknown to the plaintiff and to the defen} 
dant, had preceeded plaintiff into the hospital and had 
carried in water on their shoes and umbrellas. When it wa$ 
carried in and how long it had remained on the floor wa^ 
not shown. 

i 

The Amount of Water on the Floor 

Defendant’s counsel doggedly pressed plaintiff and her 
aunt for a description of the water which each said she 
saw on the floor. The area of the fleld of water, it’s depth 
and it’s character would have definitely determined whether 
defendant had constructive notice of the presence of the 
water on the floor. But, neither witness could shed anV 
light thereon. 


i 
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On cross-examination of those witnesses and on the de¬ 
position of the plaintiff, counsel for the defendant vainly 
endeavored to take plaintiff’s expected charge of construc¬ 
tive notice out of the realm of speculation. They did show, 
by suteh examinations, that the alleged condition of the 
floor, at the time of plaintiff’s fall, did not disclose the 
presence of water, if any, in a larged quantity or for a 
greater period of time than was naturally to be expected 
under the circumstances. All of the cases hold that to be 
the test of the sufficiency of plaintiff’s evidence. 

However, neither the plaintiff nor her aunt would say, 
other than that water was here or there, not here or not 
there, all over the floor and not all over the floor, (App. 
26, 29), that the floor was “wet just like anything would be 
after a lot of people had passed over it with w’et shoes and 
the drippings from umbrellas”, (App. 14), and that those 
“drippings” “were small” and tracked in by other visitors 
to the hospital. (App. 27, 32). 

Certainly, that evidence did not make out a prima facie 
case of constructive notice to the defendant, much less any 
negligence on its part. 

Appellee’s Cases 

The appellee places great stress on the aforesaid evi¬ 
dence which she introduced, but which the trial court struck 
out. The appellee did not appeal. Therefore, the action of 
the trial court, in striking out that evidence, is final and 
appellee can not now urge the point that, if that evidence 
w T ere in the case, appellee should prevail. Peoria Ry. Co. 
v. United States , 263 U. S. 528, 536, 44 S. Ct. 194, 68 L. Ed. 
427; Morley Co. Maryland Casualty Co., 300 U. S. 185, 
191, 57 S. Ct. 325, 81 L. Ed. 593. 

The appellee produced two witnesses to testify concern¬ 
ing the slipperiness of the surface of the terrazzo floor. 
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One testified that it was not slippery* (App. 36). The other 
testified that the floor was made up of certain ingredients) 
and that 

If the floor is dry, it naturally would not be slippery. 

Q. And if wet? 

A. If -wet it is liable to be slippery like any othef 
floor that has a polished surface. Terrazzo is a polished 
surface. (Stenographic Transcript, p. 246). 

It is to be seen, first, that the second witness did not sayj 
that the floor would be slippery when wet, but that it was 
liable to be slippery. Second, the trial court struck out all 
of that testimony. (App. 59-60). Therefore, appellee is 
foreclosed from arguing the probable effect of the same. 

In Cardall v. Shartenberg’s, Inc. R. I. , 31 At; 
2d 12, which is relied upon by appellee, the plaintiff slipped 
on a wet floor in the vestibule of defendant's store which 
had “quite a slope down in the street" and which was not 
inclosed, but was open to the elements, (p. 13). Plaintiff 
stepped on the sloping terrazzo floor which was wet and 
slippery due to “moist snow", sleet and rain that had 
fallen on it, and which defendant permitted to remain 
thereon. 

That case was not one where customers had carried snow 
or rain into the store, but one where the defendant main¬ 
tained a sloping vestibule of terrazzo which was “open oh 
the sidewalk side" (p. 13). It is not in point. 

In Heckler v. McDonald, 42 Cal. App. 2d 515, (109 P. 2d 
426), the defendant was guilty of “active" negligence, noj; 
“passive" negligence, or failure to act. In that case, deh 
fendant’s servant mopped the terrazzo floor and plaintiff 
slipped on it, because the defendant did not “effectually 
dry- the surface mopped before an invitee "was permitted 
to walk upon it," (P. 518). j 

In Great Atlantic & P. Tea Co. v. McLarvy, (C. C. A. 6), 
71 F. 2d 396, the facts were somewhat similar to the Cardall 
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Case, Supra. The plaintiff fell in a vestibule which was open 
to the elements and in which defendant had permitted ice 
to form and to remain, (P. 397). 

' The case of Madalina v. Wegman’s Food Market, Inc., 
(Sup. Ct), 41 N. Y. S. 2d 631, does not state the law of this 
case as it is announced by the appellate courts of New York. 
See appellant’s brief, pp. 17-18. Indeed, the court, at p. 
633 of the opinion says: 

• • • It seems this case should be differentiated from 
the practically level entrance ways and floors where 
water and snow is tracked in. Here we have a steep 
ramp which defendant had used for a period of years. 

Certainly, no one can say that the facts in any of those 
cases bear any semblance to those in the case at bar. There 
is a different rule of law to be invoked where, as here, rain 
water is alleged to have been tracked, or brought, into a 
public building by invitees on a rainy day. 

Conclusion 

This case should be reversed, with directions to the lower 
court to enter a judgment for the defendant. 


Respectfully submitted, 


Charles W. Arth, 

John H. Burnett, 
Attorneys for Appellant. 






